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y No. 12.896 
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PETITION TO SET ASIDE AN ORDEB OF 
THE NATIONAL LABOB RELATIONS BOABD 


BRIEF FOB PETinONEB 


JURISDICTIONAL STATEMENT 

This petition was filed pursuant to Section 10(f) of the 
National Labor Relations Act, as amended, 29 U.S.C., Sec. 
160(f), to set aside an order of the National Labor Rela¬ 
tions Board, jurisdiction of this Court being specifically 
granted by the provisions of the said statutory section. 
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STATEMENT OF THE CASE 

Petitioiier is a local nnion affiliated with the Office Em¬ 
ployes International Union, AFL. The Office Employes 
International Union and all its affiliated local unions are 
primarily engaged in representing office and clerical em¬ 
ployees for the purposes of collective bargaining. Accord¬ 
ingly, petitioner’s parent body is especially concerned with, 
and has a great interest in this proceeding, since office and 
clerical employees make up the principal category of em¬ 
ployees who work for labor organizations, and further, 
since other affiliated local unions of petitioner’s parent 
international currently represent the employees of many 
labor organizations for the purposes of collective bargain¬ 
ing. 

Petitioner originally filed charges before the National 
Labor Eolations Board alleging that various labor organ¬ 
izations as employers had committed unfair labor practices 
against their employees, who were represented by peti¬ 
tioner. In summary, the General Counsel of the Board is¬ 
sued complaints against these labor organizations as em¬ 
ployers, hereinafter referred to as NLEB respondents, as 
follows: (1) Oregon Teamsters’ Security Plan Office; (2) 
Warehousemen Local No. 206, a local affiliate of the Inter¬ 
national Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America; (3) Teamsters Building 
Association, Inc.; (4) International Brotherhood of Team¬ 
sters; (5) Local No. 223, Grocery, Meat, Motorcycle and 
Miscellaneous Drivers, affiliated with the International 
Brotherhood of Teamsters; and (6) Joint Council of Driv¬ 
ers No. 37, a subordinate body of the International Brother¬ 
hood of Teamsters. 

Thereupon, hearings were held before a Trial Examiner 
and an Intermediate Report of the Trial Examiner was 
issued on January 10,1955 (R. 1662). The Examiner found 
that the International Brotherhood of Teamsters was a 
national labor organization maintaining its principal office 
in Washington, D. C., and had 872 chartered local unions 
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with 1,204,477 members, and in the year ending December 
31,1953, had a total revenue of $6,587,327, of which $5,755,- 
232 represented remittances to its offices in Washington, 
D. C., from all of its locals of the per capita tax levied upon 
each member (R. 1665). The Examiner further found, 
‘‘As for the relationship between the International and 
its constituent locals, the provisions of the International 
Constitution demonstrate that the International and its 
locals constitute one integrated, closely-knit, and national 
organization, which is well within the logical meaning of 
the term ‘multi-state enterprise,’ as used by the Board” 
(R. 1668). 

The Trial Examiner, finding one previous case where the 
Board had asserted jurisdiction over a labor union as an 
employer (Air Line Pilots Association, 97 NLRB 929), con¬ 
cluded that under Section 2(2) of the Act, “Congress in¬ 
tended that labor unions be treated like any other employer 
with regard to their own employees” (R. 1667). Section 
2(2), insofar as here pertinent, provides for certain ex¬ 
clusions from the definition of employer, including, . 
any labor organization (other than when acting as an 
employer). ...” It is primarily upon this statutory provi¬ 
sion that the issues in this case rest. 

The Examiner then concluded that if jurisdiction were 
to be asserted, it must be done upon the basis of dollar 
volume jurisdictional standards which the Board applies 
to other employers (R, 1667). Since the movement of more 
than $6,000,000 in funds from all its local unions into the 
treasury of the International Brotherhood of Teamsters 
was well in excess of the $250,000 figure required by the 
Board for assertion of jurisdiction over other employers, 
the Examiner found that the International Brotherhood and 
all its locals were engaged in commerce within the meaning 
of the Act, and that it would effectuate the purpose of the 
Act to assert jurisdiction herein (R. 1670). The Examiner 
also found that the other NLRB respondents came suflfi- 


ciently within the Board’s jurisdictional standards (E. 
1671-1672). 

ELaving established jurisdiction, the Trial Examiner pro¬ 
ceeded to find that various of the Teamster respondents had 
violated Sections 8(a)(1), 8(a)(2), 8(a)(3), 8(a)(4), and 
8(a) (5) of the National Labor Eolations Act, said five sub¬ 
sections embracing all the possible employer violations of 
the law. Exceptions were filed by the Teamster respond¬ 
ents to the Trial Examiner’s Eeport and the NLEB set the 
matter down for oral argument. The Board’s decision in 
the matter was handed down August 25, 1955. 

Two members of the Board, then Chairman Guy Farmer 
and Member Ivar Peterson, held that the Board would not 
assert jurisdiction over the respondent labor organizations 
as employers because **the initial requirement for asser¬ 
tion of Board jurisdiction over the operations of the Ee- 
spondents—effect upon commerce within the meaning of 
the Act—^has not been established” (E. 1790). Accordingly, 
the Board’s order (with which this petition is concerned) 
dismissed the complaints and there was no ruling on the 
merits of the Trial Examiner’s findings that the Team- 
ter respondents had violated all the employer unfair labor 
practice provisions of the Act. 

I A secondary reason, more fully discussed in the Argu¬ 
ment, was also presented by the Board majority, to the ef¬ 
fect that since the General Counsel of the Board had not 
suggested any acceptable standard for assertion of juris¬ 
diction over unions as employers, the Board would decline 
to assert jurisdiction. A third member of the Board, Abe 
Murdock, concurred in the result obtained by the majority, 
but relied ui)on his interpretation of the legislative history 
of Section 2(2) of the Act, holding that Congress had not 
intended that labor organizations be covered as employers 
while engaged in their normal trade union functions (E. 
1793). 

Two members, Philip Eay Eodgers and Boyd Leedom, 
filed a dissenting opinion, arguing that the Board ought to 
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take jurisdiction (E. 1795-1801 incL) on the ground that 
Congress had provided in Section 2(2) that labor organ¬ 
izations when acting as employers were covered by the law. 

There is but a single issue in this case: Did the National 
Labor Eolations Board properly refuse to assert jurisdic¬ 
tion over the Teamsters’ unions as employers in proceed¬ 
ings before that agency! 

STATUTES INVOLVED 

National Labor Eelations Act, as amended, 29 U.S.C. Sec. 
151, et seq. 

Section 2(2), 29 U.S.C. Sec. 152(2), see Appendix A. 

STATEMENT OF POINTS 

1. The Board lacks discretion to consider whether it wiU 
effectuate the policies of the Act to assert jurisdiction over 
unions as employers. 

2. Even if the Board had discretion to consider whether 
jurisdiction would effectuate the policies of the Act, such 
discretion was capriciously and wrongfully exercised. 

3. The legislative history argument of the concurring 
opinion is wholly erroneous. 

4. The Board may not decline jurisdiction because the 
General Counsel failed to supply an “acceptable” stand¬ 
ard. 


SUMISAEY OF ARGUMENT 

Section 2(2) of the National Labor Eelations Act pro¬ 
vides for certain exclusions from the definition of employer, 
including “any labor organization (other than when act¬ 
ing as an employer).” Therefore, the statute specifically 
provides that unions, when acting as employers with re¬ 
gard to their own employees, are subject to the Act 
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Although the Board majority phrased its opinion in 
terms that stated it was declining to assert jurisdiction 
because no effect on commerce had been established, the 
Board actually held that it would not effectuate the policies 
of the Act to assert jurisdiction over a labor union as an 
employer. However, the Board has no discretion in this 
case to decline jurisdiction because the statute specifically 
provides that unions as employers shall be covered by the 
Act, which is not the case in any other situation where the 
Board has used its discretion to decline jurisdiction “to 
effectuate the policies of the Act.’’ 

Not only do the words of the statute establish that the 
Board has no discretion to decline jurisdiction over unions 
as employers, but the legislative history is powerful sup¬ 
port for the view that Congress intended that unions when 
acting as employers be covered under the law. Reports of 
the Senate Committee on Education and Labor in both 
the 73rd and 74th Congresses, as well as the evolutionary 
process through which the National Labor Relations Act 
passed in the two Congresses, clearly establish what the 
language of Section 2(2) is meant to accomplish. 

Even if the Board were free to use any discretion which 
it might have to refuse to assert jurisdiction over labor un¬ 
ions as employers on the grounds that it would not effec¬ 
tuate the policies of the Act, that discretion was caprici¬ 
ously and wrongfully exercised. Congress established what 
would effectuate the policies of the Act in this instance by 
specifically including unions as employers within Section 2 
(2) and by affording us with a legislative history that 
leaves no doubt of its intent. It is thus arbitrary for the 
Board to take a different course now, in producing a re¬ 
sult that will leave labor unions as employers free to vio¬ 
late unfair labor practice provisions of the law while at the 
same time, holding commercial employers strictly account¬ 
able for fair treatment of their employees. 

The Board further abused any discretion it might have 
by placing unions in a category with nonprofit, noncom- 
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mercial organizations of an educational, religious, and 
scientific nature for jurisdictional purposes. The Board 
opinion recognized that unions are institutions unto them¬ 
selves in the framework of this country’s economic scheme, 
and thus there was no rational foundation for applying 
jurisdictional standards to them that had hitherto been 
reserved for nonprofit groups engaged in activities pro¬ 
moting the general welfare. 

The Board majority implied that while jurisdiction 
would not be asserted over labor unions engaged in their 
functions of promoting trade union interests, it would as¬ 
sert jurisdiction over unions as employers when engaged 
in commercial business. Member Murdock, in a concurring 
opinion, held that Congress intended to make this distinc¬ 
tion—that the language of Section 2(2) meant that unions 
as employers were not covered when engaged in trade union 
activities, but were meant to be covered only when embark¬ 
ing upon commercial ventures. In addition to the fact there 
is absolutely no support for such a view in either the stat¬ 
ute or the legislative history, the majority position serves 
to altogether remove unions as employers from the coverage 
of the Act, since unions as such do not engage in commer¬ 
cial businesses. Practically all trade unions are unincor¬ 
porated associations, and even though they may invest their 
funds in commercial enterprises, any commercial business 
controlled by a labor union must be carried on through a 
corporate enterprise. A corporate employer, if otherwise 
engaged in commerce, would be subject to the provisions 
of the Act regardless of whether a union or anyone else 
controlled a majority of the stock, thus rendering needless 
any exclusion of unions as employers from the Act. 

The concurring opinion of Mr. Murdock, who relied on 
the legislative history to find that Congress did not intend 
to cover unions as employer in trade union activities is a 
selective and unsupportable reading of the legislative his¬ 
tory. Mr. Murdock ignored all the history save one ques¬ 
tionable provision in which he found alleged support for 


his view and emerged with a result unquestionably con¬ 
trary to the will of Congress. 

Lastly, the Board ruled that even if its jurisdictional 
standards for nonprofit noncommercial employers did not 
apply to the NLEB respondent unions, it still would de¬ 
cline jurisdiction because the General Counsel had not sug¬ 
gested an “acceptable’’ jurisdictional standard. This is 
an abdication of the agency’s duty to make its own deci¬ 
sions. In the past, the Board has promulgated jurisdic¬ 
tional standards for other employers without “acceptable” 
standards from the General Counsel. In representation 
cases under Sec. 9 of the Act, the General Counsel is not 
involved in other than an administrative capacity, and the 
Board must still make decisions as to whether or not to 
assert its jurisdiction—and had this been a representation 
case, the Board would have been compelled to have estab¬ 
lished its own standards without any suggestion of any 
kind from the General Counsel. 

ARGUMENT 

L The Board Lacks Discretion to Consider Whether It Will 

Effectuate the Policies of the Act to Assert Jurisdiction 

Over Unions as Employers. 

A. The Board Actually Held That It Would Not Eppec- 

TUATE THE POLICIES OP THE ACT TO AsSERT JURISDICTION 

Over Unions as Employers. 

Inquiry into what the National Labor Relations Board 
actually decided in this case is first necessary to properly 
reveal the Board’s fundamental errors in law. For the 
Board apparently obscured its real finding in a verbal 
haze, expressing one standard for not asserting jurisdic¬ 
tion while actually relying on another. 

The Board opinion first reviewed the Trial Examiner’s 
findings (E. 1788), and expressly agreed with the Examin¬ 
er’s “general interpretation of Section 2(2) of the Act 
that labor organizations are ‘employers’ with respect to 
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their own employees” (R. 1789). The Board noted that 
the Trial Examiner found that the respondent unions were 
engaged in commerce* and deemed it proper to apply the 
same jurisdictional standards to unions as employers that 
the Board applied to employers generally. 

Then the Board stated that, consistent with its estab¬ 
lished practices, it was free to determine whether the ac¬ 
tivities of the union-employers affected commerce within 
the meaning of the Act, and if so, whether assertion of 
Board jurisdiction would “effectuate the policies of the 
Act.” Petitioner would agree that the Board is free to 
determine whether the activities of the union-employers af¬ 
fected commerce, but contends that, in this particular mat¬ 
ter, the Board has no discretion to determine whether or 
not assertion of jurisdiction would effectuate the policies 
of the Act. In other words, because of the language of 
Section 2(2) and the legislative history behind it, once 
having found that the activities of the union-employers 
affected commerce, the Board was compelled, as a matter 
of law, to assert its jurisdiction. 

The Board went on to establish that all the NLRB re¬ 
spondents were nonprofit organizations engaged in func¬ 
tions promoting the general welfare of trade union mem¬ 
bers, rather than in functions of a commercial nature (B. 
1790). “In these circumstances, we believe that, if the 
Respondents are to be treated like any group of employ¬ 
ers for which the Board has established jurisdictional 
criteria, that group must be the one categorized as non¬ 
profit organizations” (R. 1790). The Board had already 
stated that it would not take jurisdiction over nonprofit 
employers except in connection with purely commercial ac- 


^ The Trial Examiner found that the International Brotherhood 
of Teamsters, one of the NLRB respondents, took in more than 
$6,000,000 in dues and initiation fees from its afSliates, and that 
these affiliates constituted an integral part of a multi-state enter¬ 
prise (R. 1788). 
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tivities of such organizations.^ Having thns placed nnion- 
employers in this category, the Board then verbalized its 
findings as follows: 

‘‘We find accordingly, that the initial requirement 
for assertion of Board jurisdiction over the operations 
of the respondents—effect upon commerce with the 
meaning of the Act—has not been established” (R. 
1790). 

In each of the decisions the Board cited as its authority 
for non-assertion of jurisdiction over nonprofit, noncom¬ 
mercial employers, it found it would not effectuate the pol¬ 
icies of the Act to assert jurisdiction. For example, in Trus¬ 
tees of Columbia University^ 97 NLRB 424, the first case 
in time cited by the Board, the NLRB there said, at 97 
NLRB 424, 425: 

“Although the activities of Columbia University af¬ 
fect commerce sufiiciently to satisfy the requirements 
of the statute and the standards established by the 
Board for the normal exercise of its jurisdiction, we 
do not believe it would effectuate the policies of the 
Act for the Board to assert jurisdiction here.” 

And the same was true in each of the succeeding cases. 
Yet, in this case, the Board suddenly shifted its ground 
and for the first time stated that an effect upon commerce 
had not been established!* 

Did the Board believe that it would be embarrassing to 
find that it would not effectuate the policies of the Act to 
assert jurisdiction over unions as employers when Con- 


* The Board then cited its established decisions concerning non¬ 
profit, noncommercial employers; Lutheran Churchy Missouri Syn¬ 
od, 109 NLRB 659; Armour Research Foundation, 107 NLRB 1052; 
California Institute of Technology, 102 NLRB 1402; Philadelphia 
Orchestra Association, 97 NLRB 548; The Trustees of Columbia 
University, 97 NLRB 424 (R. 1790). 

* The Board made this finding without any disagreement or any 
apparent further consideration of the fact that the Trial Examiner 
had found a substantial dollar volume impact upon commerce. 


gress had specifically included them as employers in Sec¬ 
tion 2(2) of the statute? 

Thus, despite the language the Board used in its opinion, 
we see that the Board actually found it would not effectuate 
the policies of the Act to assert jurisdiction over unions as 
employers. The dissenting opinion, too, ignored the lan¬ 
guage chosen by the Board and looked squarely at its real 
finding: ‘‘The instant decision nullifies that purpose of 
Congress by holding that it would not effectuate the policies 
of the Act to assert jurisdiction over noncommercial activi¬ 
ties of labor unions .. (R. 1789). (Emphasis supplied.) 

The first question may now be properly posed: Does the 
Board have the authority to exercise a discretion to deter¬ 
mine whether assertion of jurisdiction will effectuate the 
policies of the Act where Congress has included the par¬ 
ticular employer within the statutory language? Or, does 
the Board have the discretion to exclude a whole category 
of employers from the Act when Congress specifically in¬ 
cluded them within the law? We think not, and turn, ac¬ 
cordingly, to a fuller consideration of these questions. 

B. The Statute, Combined With Its Legislative Histoky, 
Denies the Board the Discretion It CJlaims 

The Board has claimed for itself a wide discretion to 
determine whether assertion of jurisdiction over particular 
employers will effectuate the policies of the Act.^ 

Petitioner is neither willing to concede that this discretion 
is as broad as the Board assumes nor to engage in a disserta¬ 
tion on the definable limits of such discretion, for none of 
the instances in the past where the Board has exercised this 
discretion to effectuate the policies of the Act are applicable 
to the situation here where Congress has provided us with a 
specific statutory direction, both in the language of the law 
and in an impressive legislative history. The most promi- 

* At least some of this discretion in some instances has been up¬ 
held by the Courts, Haleston Drug Stores v. NLBB, 187 P. 2d 418 
(CA 9); Local Union No. 12 v. NLRB, 189 P. 2d 1 (CA 7). 


nent exercise of the Board’s discretion in this regard is in 
its controversial jurisdictional standards for all employers 
generally, where it draws certain doUar volume lines and 
holds that where enterprises engage in commerce with less 
than the prescribed dollar volume of business, it will not 
effectuate the policies of the Act for the Board to assert 
jurisdiction.® But Congress has drawn no lines in the statu¬ 
tory language as to the standards the Board shall use in 
asserting jurisdiction over employers generally. 

The Board has likewise declined jurisdiction over the 
hotel industry® without specific statutory guidance of any 
kind, although it is arguable that there is some legislative 
history support for its nonassertion of jurisdiction over this 
entire industry (R. 1799). And of course, as the majority 
has emphasized, the Board has found that it will not effectu¬ 
ate the policies of the Act to assert jurisdiction over em¬ 
ployers engaged in nonprofit, noncommercial enterprises. 
Again, the statute makes no specific mention of how such 
employers shall be regarded for jurisdictional purposes, but 
as the Board here points out, there is some support in the 
legislative history for its policy (R. 1790). 

Thus, in the principal instances in the past where the 
Board has used its discretion to exclude certain employers 
from the coverage of the statute because it would not effec¬ 
tuate the policies of the Act, there has been no specific 
Congressional guidance or, even more substantially, there 
has at least been some support in the legislative history. 

The Board has argued in its opinion that the “limited 
inclusion” of unions as employers in the statutory language 
meant that the Board was free to treat unions like any other 
employers and determine whether their activities affected 
commerce and whether assertion of jurisdiction would ef- 

^Breeding Transfer Co., 110 NLRB 493; “It has been the con¬ 
sistent position of the Board that it better effectuates the purposes 
of the Act, and promotes the prompt handling of major cases, not 
to exercise its jurisdiction to the fullest extent possible under the 
authority delegated to it by Congress. ...” 

« Hotel Association of 8t. Louis, 92 NLRB 1388. 
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fectnate the policies of the Act (R. 1789). As earlier stated, 
petitioner will agree that the Board is free to treat unions 
as employers like any other employer with regard to 
whether their activities affect commerce. Bnt once having 
fonnd that their activities affect commerce, the discretion 
ends. For Congress, in its statntory language, has told us 
that when unions act as employers, they are to be covered 
by the law."^ Congress has not done this in other regards 
where the Board has exercised a discretion to hold that 
assertion of jurisdiction over certain employers will not 
effectuate the policies of the Act. 

Here, Congress has made the policy of the Act to be effec¬ 
tuated by telling us in statutory language that when unions 
act as employers, they are to be covered by the law. And 
Congress having made the policy (or else the provision 
would not be in the statute), the National Labor Relations 
Board is not free to ignore that policy by substituting its 
judgment for that of Congress. 

And even more impressive in this instance. Congress has 
reinforced its statutory words with a powerful legislative 
history that tells us why unions as employers should be 
included within the coverage of the law. In no other in¬ 
stance where the Board has exercised a discretion to deter¬ 
mine whether assertion of jurisdiction would effectuate the 
policies of the Act is this the case. When this legislative 
history is added to the words of Section 2(2), the policy of 
the Act has been so established that for the Board to exer¬ 
cise any discretion at all is to assume the law-making role, 
rather than the administrative one. 

A comprehensive national labor law was first proposed 

^ The Board’s often-used argument on discretionary assertion of 
jurisdiction based upon the language of Section 10(a) that the 
Board is “empowered,” not “directed” to prevent unfair labor 
practices does not vest it with a widespread discretion to ignore 
a whole category of employers without some authority for it. It 
is this widespread exclusion of all unions as employers that is 
arbitrary and capricious, not the judicious use of its “power” 
(not “direction”) to prevent unfair labor practices. 
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in the Second Session of the 73rd Congress in 1934 when 
bills were introduced in both the Senate and the House. 
The late Senator Robert F. Wagner (D., N. Y.), the father 
of our modem labor law, introduced S. 2926 in 1934, and 
guided it through a favorable report from the Senate Com¬ 
mittee on Education and Labor, although it failed of enact¬ 
ment into law. 

When S. 2926 was introduced, it contained in the exclusion 
from the definition of employer this language, “or any labor 
organization, or any one acting in the capacity of officer or 
agent of such labor organization.”® When hearings were 
held before the Committee on Education and Labor, a num¬ 
ber of employer witnesses were openly critical of the exclu¬ 
sion of labor organizations from the definition of employer.® 

Consequently, when S. 2926 was favorably reported out 
of Committee, the language of Section 3(2) (the predeces¬ 
sor of present Section 2(2)), had been changed to read as 
follows: “or any labor organization (other than when acting 
as an employer) or anyone acting in the capacity of officer 
or agent of such labor organization...Note that this is 
the exact language that exists in the law today. 

® (R 1797) See NLRB Compilation of Legislative History of 
NLRA, 1935, p. 2. 

® “There is no reason why a labor organization or anyone acting 
in the capacity of an ofiBcer or agent of such labor organization who 
hires employees should not be termed and considered an employer. 
No reason exists why labor organizations should be exempt from 
the provisions of this Act.” Remarks of L, L. Balleisen, secretary, 
Industrial Division, Brooklyn Chamber of Commerce, Board Com¬ 
pilation, p. 690. 

“This exclusion of labor organizations as employers is unfair 
per se if the philosophy of the bill itself is consistent with justice. 
It is, no doubt, based upon the erroneous assumption that anyone 
worldng for a labor organization is perforce guaranteed the same 
treatment as is provided for in the bill. ...” Remarks of Leslie 
Vickers, economist, American Transit Association, Board Compila¬ 
tion, p. 720. Mr. Vickers was rightfully foreseeing the kind of 
conduct which the Teamster respondents below engaged in twenty 
years later. 

^®NLRB Compilation of Legislative History of NLRA, 1935, 
p. 1085 (Government Printing Office). 
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Accompanying S. 2926 was Senate Report No. 1184, 73rd 
Congress, 2nd Sess., May 26,1934, which contained the fol¬ 
lowing explicit explanation of why the language of the 
provision under scrutiny was so written 

“The reason for stating that ‘employer’ excludes 
‘any labor organization, other than when acting as an 
employer’ is this: In one sense every labor organiza¬ 
tion is an employer, it hires clerks, secretaries and the 
like. In its relations with its own employees, a labor 
organization ought to be treated as an employer, and 
the bill so provides. But in relation to other employees 
it ought not to be treated as an employer, and ought to 
have the right to use lawful means to induce employees 
to join the organization.” 

The Senate Committee was anticipating the very kind of 
problem that is presented in this case, where the respondent 
unions below engaged in a shocking course of unfair con¬ 
duct. The bill as reported out of Committee was meant to 
prohibit unfair labor practices on the part of labor unions 
in dealing with the clerks and secretaries it hired, and, as 
in the language of the Report, “the bill so provides.” 

In the First Session of the 74th Congress in 1935, Senator 
Wagner again introduced his labor bill as S. 1958,“ and this 
bill a few months later became the National Labor Relations 
Act, popularly known as the Wagner Act. The employer 
exclusion provision in S. 1958 again went back to the origi¬ 
nal language of S. 2926, stating that among those not cov¬ 
ered was, “... any labor organization, or anyone acting in 
the capacity of officer or agent of such labor organization.”'* 
During the hearings that followed, the same criticism of this 
exclusion of labor organizations from the definition of em¬ 
ployer that was voiced before the Committee in the 73rd 


"NLRB Compilation of Legislative History of NLRA, 1935, 

p. 1102. 

" NLRB Compilation, p, 1295. 

'* NLRB Compilation, p. 1296. 



16 


Congress was again brought forth.*"* When S. 1958 was 
reported out by the Committee on Education and Labor on 
May 2, 1935, Section 2(2) was changed to read as did the 
employer exclusion provision in S. 2926 when that bill was 
reported out in the 73rd Congress.*® That provision has 
remained in the law to this day. 

Senate Report No. 573, 74th Congress, 1st Sess., accom¬ 
panying S. 1958, also had a similar explanation as to why 
the particular language excluding labor organizations took 
the form it did. The Report stated:** 

‘‘The term ‘employer^ excludes labor organizations, 
their oflScers and agents (except in the extreme case 
when they are acting as employers in relation to their 
own employees). Otherwise the provisions of the bill 
which prevent employers from participating in the or¬ 
ganizational activities of workers would extend to 
labor unions as well, and thus would deprive unions of 
one of their normal functions.” 

This report made even more explicit than did Senate 
Report No. 1184, 73rd Cong., why it was necessary to write 
in any kind of an exclusion for labor organizations. Sec¬ 
tion 8(1) of the Wagner Act prohibited employers from 
interfering in the activities of employees. Therefore, the 
only reason Congress would have excluded unions from the 
employer definition at all was because of the possibility that 
this new statute might be interpreted to include all unions 
as employers, too, since they employed “clerks, secretaries 
and the like,” and thus “deprive unions of one of their 
normal functions.” 

I Thus, we are supplied with a legislative history that 
further establishes what Congress thought necessary to 

Robert C. Graham, vice president of Graham-Paige Motors 
Corp., in listing criticisms of the bill, enumerated this one as fol¬ 
lows: “This bill, in paragraph (2) of Section 2, excludes ‘any labor 
organization from any of the requirements to which employers are 
subjected by this bill’.” Board Compilation, p. 1990. 

*® NLRB Compilation, p. 2286. 

NLRB Compilation, p. 2305. 
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effectuate the policies of the Act.'^ And where Congress has 
established a statutory policy by specific legislation, rein¬ 
forced with a clear-cut history, the National Labor Relations 
Board may not exercise a lawful discretion to make its own 
determination of what will effectuate the policies of the Act. 

n. Even If the Board Had Discretion to Consider Whether 
Jurisdiction Would Effectuate the Policies of the Act, 
Such Discretion Was Capriciously and Wrongfully 
Exercised. 

A. Refusal of Jukisdiction Is Contrary to the Well of 
Congress and Contrary to the Policies of the Act. 

Even if it be conceded, ad arguendo, as the Board con¬ 
tends, that all the statute means is that the Board is free to 
consider union employers like any other employers for the 
purpose of deciding whether it would effectuate the policies 
of the Act to assert jurisdiction, then the Board’s discretion 
was arbitrarily and capriciously exercised. As a matter of 
fact, rather than effectuating the policies of the Act by 
declining to assert jurisdiction, the Board has done the very 
opposite—^it has undermined the policies of the Act by 
leaving labor unions free to violate the same statutory pro¬ 
visions that other employers must obey when they deal with 
members of the same labor unions. 

The dissenting opinion of Members Rodgers and Leedom 
aptly expressed this same view when it stated: “ We believe 
such decision achieves a paradoxical and unwarranted result 
in permitting labor unions to deny to their own employees 
the very rights and privileges which unions have so vigor¬ 
ously advocated and won for the employees of others. Labor 
unions are now free to flout the very statutory provisions 


This is so despite the contrary views of Board Member Mur¬ 
dock, which will be more fully treated hereinafter. It is significant 
that the Board majority apparently could not follow Mr. Murdock’s 
thesis, and that the dissenters strongly stated that Congress in¬ 
tended to cover unions as employers. 
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which they ardently championed, and which have been hailed 
as the Magna Charta of Labor’’ (R. 1795).^® 

The gross inequity of such a ‘^paradoxical and unwar¬ 
ranted result” was undoubtedly what persuaded the Senate 
Committee on Education and Labor in its deliberations both 
in 1934 and 1935 to alter the language of the original labor 
bills that excluded unions as employers from coverage of 
the Act. Some of the witnesses before the Committee 
pointed out the simple injustice of not applying the same 
unfair labor practice standards to union employers as to 
ordinary commercial employers,^® and the Senate Committee 
responded to that unanswerable criticism by rewriting the 
appropriation provision. But yet the Board has approved 
an artificial double standard of conduct for union employers 
and for commercial employers when dealing with their own 
employees, a result Congress was specifically trying to pre¬ 
vent. Elementary logic propels the question rhow can it 
possibly effectuate the policies of the Act to erect such an 
artificial double standard of conduct? 

But even apart from offending one’s sense of justice by 
such a ruling, the Board, in exercise of its alleged discre¬ 
tion, has arbitrarily flouted the will of Congress as ex¬ 
pressed in the statute and the legislative history. There is 
no need here to repeat the legislative history argument, 
except to say that it is an abuse of any possible discretion 
to find that it would effectuate the policies of the Act to 
forego jurisdiction over union employers when Congress 
has so clearly indicated its will that the Board hold union 

The dissenters also pointed out that virtually all of the charges, 
embracing all five employer unfair labor practice subsections of 
Section 8(a), were sustained by the Trial Examiner against the 
union respondents. (R. 1790). Then the dissenters have pointedly 
informed us that: “Thus, the violations charged to respondents 
not only run the entire gamut of employer unfair labor practices, 
but also include at least one novel variation (Board’s footnote 11) 
(f.n. 11—^No case has been found in the entire 20 years of the 
Sard’s experience where a respondent has visited reprisals upon 
Board witnesses even before they had testified.” (R. 1796-7). 

Note 9, supra. 


A 
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employers responsible under the law just as any other em¬ 
ployer. This disregard of Congressional policy was appar¬ 
ently the major evil the dissenters found in the majority 
opinion (E. 1798). 

B. Placing Union Employees in a Jukisdictional Categoey 
With Uneelated Nonpeofit, Noncommeecial Employees 
Is AN Aebiteaey Classification. 

In addition to totally flouting the will of Congress in not 
asserting jurisdiction over the union employers, the Board 
acted arbitrarily in placing unions in a jurisdictional cate¬ 
gory with unrelated nonprofit, noncommercial employers. 
These other nonprofit, noncommercial employers over whom 
the Board has declined jurisdiction in the past to effectuate 
the policies of the Act are organizations like a university 
library,^ a symphony orchestra,-^ and a church group,^ all 
presumably engaged in benefiting the general welfare, 
rather than advancing the interests of any specialized 
group. In fact, the legislative support relied upon by the 
Board majority for approval of its nonassertion of juris¬ 
diction over nonprofit, noncommercial employers (E. 1790) 
makes it quite clear that the kind of organizations referred 
to have no relation to labor unions in any way. 

When Congress was in the process of amending the labor 
law in 1947, the House passed H. E. 3020, which would have 
amended Sec. 2(2) of the Wagner Act by excluding from 
the definition of employer “any corporation, community 
chest, fund, or foundation organized and operated exclu¬ 
sively for religious, charitable, scientific, literary or educa¬ 
tional purposes, or for the prevention of cruelty to children 
or animals, no part of the net earnings of which inures to 
the benefit of any private shareholder or individual” 
(E. 1799-1800). The Senate bill, however, excluded only 
nonprofit corporations and associations operating hospitals, 

^ The Trustees of Columbia University, 97 NLRB 424. 
Philadelphia Orchestra Association, 97 NLRB 548. 

22 Lutheran Church, Missouri Synod, 109 NLRB 659. 
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and was adopted by the conferees with the following ex¬ 
planation:** 

“The conference agreement . . . follows the Senate 
amendment in the matter of exclnsion of nonprofit cor¬ 
porations and associations operating hospitals. The 
other nonprofit organizations excluded under the House 
bill are not specifically excluded in the conference 
agreement for only in exceptional circumstances and 
in connection with purely commercial activities of such 
organizations have any of the activities of such organ¬ 
izations or of their employees been considered as af¬ 
fecting commerce so as to bring them within the scope 
of the National Labor Relations Act.” 

A labor union is neither operated for religious nor chari¬ 
table nor scientific nor literary nor educational purposes, 
nor even for the prevention of cruelty to animals or chil¬ 
dren. Labor unions are presumably associations of work¬ 
ingmen banded together for the intensely practical purpose 
of advancing their own interests in relation to wages, hours, 
and working conditions, and influencing legislation which 
will affect those factors. Because unions and religious or¬ 
ganizations neither make a profit nor engage in commercial 
ventures is no reason to place them in the same category 
for jurisdictional purposes. One needs only to look at the 
rational reason for excluding religious, charitable, scientific, 
or educational groups from coverage of the law—^presum¬ 
ably a higher social value is placed on their full freedom to 
promote their general welfare purposes than is placed on 
requiring them to observe every facet of the labor law in 
dealing with their employees. The same cannot be said for 
labor unions. In fact, because of the inherent equity in 
applying the labor law to unions when acting as employers, 
the greater social value should dictate that the Board should 
utilize every possible avenue of interpretation commensu¬ 
rate with the statutory language and purpose to assert 
jurisdiction, rather than seeking out questionable rationali¬ 
zations to decline jurisdiction. 

^ House Report No. 510, 80th Cong. 1st Sess., p. 32. 
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It is this placing of labor nnions in a jurisdictional 
category hitherto reserved for totally unrelated nonprofit, 
noncommercial organizations that is arbitrary and unrea¬ 
sonable, and therefore, erroneous in law. 

Moreover, the Board’s own opinion undermines this 
lumping of labor unions into a questionable jurisdictional 
category. In assigning a second reason for not asserting 
jurisdiction (which will be further discussed hereinafter), 
the Board stated: ‘‘We do not believe that labor organiza¬ 
tions, which, when engaged in their primary function of 
advancing employee welfare, are institutions unto them¬ 
selves within the framework of this country's economic 
scheme, should be made subject to any of the standards 
originated for business organizations” (R. 1791). (Em¬ 
phasis supplied.) And in the following sentence, the ma¬ 
jority again made reference to “the singular characteristics 
of their institutional operations.” 

Thus, this admission that unions are institutions unto 
themselves raises the question, then by what right does the 
Board classify them for jurisdictional purposes along with 
the Lutheran Church and Columbia University? Certainly 
there is no statutory or legislative authority of any kind for 
this classification, and when such classification is weighed 
alongside the actual language of the statute, the legislative 
history, and the policies of the Act, the Board’s finding 
stands nakedly revealed as capricious and wrongful. 

C. The Board’s Finding Would Always Exclude Unions 
AS Employers From the Act. 

The Board opinion has left us with an implication that 
although jurisdiction will not be asserted when unions are 
engaged in activities “directed to advancement of employee 
interests,” jurisdiction will be taken over unions as em¬ 
ployers when they engage in commercial ventures (R. 1790), 
and consequently there is some satisfaction of the statutory 
language. The dissenting members, too, recognized this 
implication in the majority holding (R. 1801). And Member 
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Mnrdock, in Ms concnrring opinion, relied heavily npon a 
distinction between connnercial and nonconunercial activi¬ 
ties of labor unions, even theorizing that Congress intended 
only to cover the commercial activities of unions under the 
Act and to exclude unions as employers when they engaged 
in their normal trade union functions (R. 1793). 

But the fact of the matter is, unions as such almost never, 
if indeed they ever do, engage in commercial business as 
employers! There may be business corporations whose 
stock is owned or controlled by labor unions or by union 
members, but petitioner does not know of a single instance 
where a labor union itself actually engages in a business 
enterprise as a union. 

Concededly, unions have sometimes invested their funds 
in business enterprises. And sometimes, union members 
have owned stock of a corporation to an extent sufficient to 
impress the union will upon the corporation.^* But in every 
case, it is the corporate body, not the labor union, that is 
actually engaged in the business. 

Although Member Murdock, in his concurring opinion, 
apparently thought that unions frequently engaged in the 
banking business, “where they have employees in the same 
context as any other industrial employer’’ (R. 1793), the 
fact is that both as a legal and practical matter, labor unions 
themselves simply cannot engage in the commercial banking 
business. First of all, the banking laws of the various states 
and the District of Columbia require that a commercial 
banking institution be incorporated before it can do business 
with the public.'® And, even if a union could legally open a 

i^-^This is illustrated in the one example cited by the Board 
majority, the situation in Bausch <£; Lomb Optical Co., 108 NLBB 
1555. The Board there remarked that the labor organization was 
“engaged in the manufacture and sale of optical products.” But 
actually the optical business referred to was incorporated, 336 
shares of stock had been issued, and 332 of these shares were owned 
by 124 union members. 

2® As illustrative statutes, see D. C. Code, Sec. 26-103; New York, 
Banking Law, Sec. 90; California, Financial Code, Sec. 102. 
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commercial bank itself, it is inconceivable as a practical 
matter that individual union members would be willing to 
indulge in the risk of making themselves personally liable 
for a bank’s operations. Since practically all unions func¬ 
tion as unincorporated associations,*® should the union itself 
engage in banking or any other business, the individual 
members would become individually liable to the business 
creditors. It is this same practical consideration of pre* 
eluding personal liability of individual members that would 
always cause a union to operate a business through the 
corporate structure rather than have the union itself engage 
in the business. 

Even where a union may own all the stock of a corporate 
enterprise, it is not proper to say that employees of the 
business are employees of the union any more than it would 
be proper to argue that employees of the Ford Motor Co. 
are actually employees of the Ford family. Both groups are 
employees of the corporation, and Mr. Murdock’s bold state¬ 
ment that unions may have employees in the same context 
as any other industrial concern is grossly in error. 

For example, employees of a bank whose stock was wholly 
owned by a union” would draw their paychecks from the 
bank treasury rather than from the union payroll. They 
would be hired, fired, supervised and directed by managers 
of the banking corporation, not the union business agent.** 
They would in all respects be employees of the banking 
corporation, not employees of the union. 

And should these employees of the banking corporation, 

^Although absent detailed documentation, petitioner believes 
that both the NLRB and this Court recognize the oi^anizational 
facts of labor union life that practically all unions (there are some 
few minor exceptions where small, independent unions are in¬ 
corporated) conduct their affairs as unincorporated associations. 

” Mr. Murdock drew his “unions-in-banking” example from 
Millis and Montgomery, Organized Labor, 1945, pp. 344-352, which 
clearly revealed the corporate structure of union-controlled banks. 

^ One would not readily assume that the union business agent, 
even if complete control of the board of directors was within the 
union, would take over and manage the bank’s affairs. 



or of any other corporate enterprise where stock was owned 
or controlled by a labor union, decide to organize themselves 
into a union of their own choosing and seek NLRB certifica¬ 
tion, the Board would surely assert its jurisdiction, other 
relevant factors being present, regardless of whether the 
stock was owned by the Teamsters Union or the duPont 
family. Let us assume for discussion that Congress had 
passed Section 2(2) in the manner in which it was originally 
introduced, excluding unions from the definition of em¬ 
ployer altogether. And let us assume further that employees 
of the banking corporation whose stock was union-owned 
petitioned for a representation election. Would the Board 
then refuse to take jurisdiction over the banking corpora¬ 
tion because it was actually a labor union and labor unions 
were excluded from the definition of employer? Most cer¬ 
tainly not. 

Thus, the kind of commercial ventures of unions envi¬ 
sioned by the Board are always carried on through some 
form of corporate structure. As a practical matter, em¬ 
ployees of the corporation, if sufficiently engaged in com¬ 
merce, would have the protection of the Act regardless of 
whether the union owned a majority of the stock. If that 
be so, then if Congress intended to cover unions as em¬ 
ployers only when they are engaged in commercial busi¬ 
nesses, there would have been no need whatever to have 
included in the language of Sec. 2(2), “other than when 
acting as an employer,’’ since the corporate employer, even 
though actually the “union,” would already be covered by 
the Act in any event. 

Since unions do not engage in commercial ventures as 
labor unions, the only kind of employees unions actually 
have are those engaged in the work of processing normal 
trade union functions. This artificial distinction of the 
Board between noncommercial and commercial enterprises 
would then serve to totally exclude unions as employers 
from the Act at all times. Viewed from the language of the 
statute and the legislative history, this is wholly arbitrary 
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and erroneous, and a further abuse of any discretion the 
Board might claim to have in this matter. 

in. The Legislative History Argument of the Concurring 
Opinion Is Wholly Erroneous. 

Member Abe Murdock, who wrote a concurring opinion, 
found that Congress did not intend to cover labor organiza¬ 
tions as employers when they dealt with “such employees 
as they utilize in their normal collective bargaining activi¬ 
ties” (R. 1792). To support this position, Mr. Murdock 
turned to the legislative history of the Wagner Act, rejected 
all that was inconsistent with his point of view, and seized 
upon one word as the shining light revealing the whole 
Congressional intent. 

Relying solely upon a quotation from the Senate Com¬ 
mittee Report on S. 1958, already cited herein, supra, p. 16, 
Mr. Murdock underscored the words “except” and “ex¬ 
treme cases,” and went on to say: 

“Had Congress intended that in all cases unions 
should be regulated as employers in relation to their 
own employees, it obviously would simply have said 
this without qualification. But instead it limited their 
inclusion to ‘extreme cases.’ Plainly the word ‘ex¬ 
treme’ must be given some effect in determining what 
Congress intended rather than ignoring it or reading 
it out as our dissenting colleagues necessarily do. 
There is nothing ‘extreme’ or unusual in a union hav¬ 
ing employees in carrying on its normal collective bar¬ 
gaining functions” (R. 1793). 

“Therefore,” said Mr. Murdock, “Congress must have 
been talking about something else when it made reference to 
‘extreme cases’ where they are acting as employers in rela¬ 
tion to their own employees. Such ‘extreme cases’ do exist 
where unions have departed from their traditional role and 
embarked on commercial enterprises—banks for example— 
where they have employees in the same context as any other 
industrial employer. Plainly then, this exceptional and 
limited area must be what Congress had in mind.” 
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Although the previous discussion setting forth that labor 
unions as such do not engage in commercial activities at all 
should adequately dispose of the entire concurring opinion 
of Mr. Murdock, further examination of his le^slative his¬ 
tory argument will be helpful if for no other reason than it 
adds further support to what has already been said about 
the legislative history. And should the Court find disagree¬ 
ment with petitioner’s line of inquiry on commercial activi¬ 
ties of unions, there are still enough errors in Murdock’s 
interpretation to render his opinion wrongful as a matter 
of law. 

First of all, Mr. Murdock has attempted to obscure clear 
statutory language by applying a questionable interpre¬ 
tation of legislative history. The Supreme Court, in Ex 
Parte Collett, 337 U. S. 55, provided a full answer for what 
Mr. Murdock has attempted to do in this case, at 337 U. S. 
55, 61: 


‘‘Petitioner’s chief argument proceeds not from one 
side or the other of the literal boundaries of Sec. 1404 
(a), but from its legislative history. The short answer 
is that there is no need to refer to the legislative his¬ 
tory where the statutory language is clear. ‘ The plain 
words and meaning of a statute cannot be overcome 
by a legislative history which, through strained proc¬ 
esses of deduction from events of wholly ambiguous 
significance, may furnish dubious bases for inferences 
in every direction.’ Gemsco, Inc, v. Walling, 324 U. S. 
244. This canon of construction has received consistent 
adherence in our decisions.” 

By seizing upon one adjective from one committee report, 
and by ignoring clear statutory language, Mr. Murdock has 
fallen into the error of using “strained processes of deduc¬ 
tion from events of wholly ambiguous significance ... to ... 
furnish dubious bases for inferences ...” that find no sup¬ 
port whatever elsewhere in either the statute or the legisla¬ 
tive history. 

Secondly, it was erroneous for Mr. Murdock to reject all 
legislative history save the one report which allegedly sup- 


27 


ported his view. Bluntly, this is a kind of selectivity calcu¬ 
lated to obtain a desired result. When courts make search¬ 
ing inquiries into legislative history, they often wisely 
follow the advice of Chief Justice John Marshall, who said 
in United States v. Fisher^ 2 Cranch 358, 386: ‘‘Where the 
mind labours to discover the design of the legislature, it 
seizes everything from which aid can be derived. .. 

In his selectivity of limiting himself strictly to one item 
of legislative history accompanying S. 1958, Mr. Murdock 
closed his eyes to some other rather practical considerations 
that were before the legislators who guided the Wagner Act 
into law. Mr. Murdock’s own experience as a Congressman 
and Senator®® should have adequately reminded him that 
the enactment of the Wagner Act was a continuous process 
from its original introduction in the 73rd Congress, 2nd 
Session, to its enactment in the 74th Congress, 1st Session. 
The Senate Committee Report No. 1184,73rd Congress, and 
Senate Committee Report No. 573,74th Congress, both came 
out of the same Senate Committee on Education and Labor, 


^ Without attempting to take on the herculean task of investigat¬ 
ing every judicial discourse into statutory interpretation, petitioner 
believes, upon the authority cited, that courts will always follow 
the gruide of Chief Justice Marshall, and that any other course is 
an error in law. See United States v. Universal C. I. T. Credit 
Corporation, 344 U. S. 218, 221; 

“The variables render every problem of statutory construction 
unique. See 27. S. v. Jin Fuey Moy, 241 U. S. 394, 402. For that 
reason we may utilize, in construing a statute not unambiguous, all 
the light relevantly ^ed upon the words and the clause and the 
statute that expresses the purpose of Congress. Very early. Chief 
Justice Marshall told us. ‘Where the mind labours. .. .’ ” 

In Ex Parte Collett, supra, the Supreme Court, even though 
sufficiently satisfied with the language of the statute before it, gave 
full consideration to a collateral statute, the Jennings BUI, to aid 
in determining the will of Congress, and did not, like Mr. Murdo^ 
feel itself bound by the strict limits of the history of the precise 
measure before it. 

*® Biographical Directory of American Congress, Government 
Printing Office, 1950. 
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as Mr. Murdock knew. The late Senator David I. Walsh of 
Massachusetts was chairman of the Senate Labor Commit¬ 
tee in both the 73rd and 74th Congresses, and with hiTn in 
both Congresses was the late Senator Wagner. Would Mr. 
Murdock want to seriously contend that Senator Walsh 
totally excluded from his mind all the testimony given be¬ 
fore his committee in the 73rd Congress, ignored the Com¬ 
mittee Report in the 73rd Congress which he signed, and 
then slipped in the novel interpretation ascribed to Con¬ 
gress by Mr. Murdock based upon the use of the word “ex¬ 
treme’’ in the committee report in the 74th Congress? 

Certainly, Mr. Murdock ought to know that Senator 
Walsh’s Labor Committee in the 74th Congress knew full 
well what was done before that Committee in the 73rd Con¬ 
gress, since many of the committee members served in both 
Congresses. It would be impractical indeed for Mr. Mur¬ 
dock to tell us that if Senator Walsh meant in his report in 
the 73rd Congress that unions were employers in dealing 
with their secretaries, clerks and the like (and surely Mr. 
Murdock would have to concede that), then the same Sena¬ 
tor Walsh changed his whole concept of the coverage of 
unions as employers between that time and passage of the 
law, without anything more substantial to support this 
bizarre change than the use of one adjective called “ex¬ 
treme.” 

Thus, we find Mr. Murdock’s strange reading of the legis¬ 
lative history wholly without support, even if he were able 
to draw a valid distinction between noncommercial and 
commercial activities of labor unions. His concurring opin¬ 
ion is of no help to the Board, and in fact, when one further 
considers the legislative history while analyzing Mr. Mur¬ 
dock’s opinion, considerable strength is actually added to 
petitioner’s interpretation that Congress desired that all 
unions when acting as employers be covered by the law. 
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IV. The Board May Not Decline Jurisdiction Because the 
General Connsel Failed to Supply an **Acceptable’* 
Standard. 

The Board majority assigned a supplementary reason for 
its refusal to assert jurisdiction over the union employers 
in this case. Finding that labor organizations are institu¬ 
tions unto themselves, the Board said it did not believe 
unions should be made subject to any of the standards 
originated for business organizations (R. 1791). “Accord- 
ingly, we would, at least, require for labor organizations as 
employers the establishment of a jurisdictional standard 
contemplating the singular characteristics of their institu¬ 
tional operations. In presenting this case for Board deter¬ 
mination the General Counsel failed to suggest any such 
standard. 

Petitioner finds it difficult to choose language with proper 
restraint to express its astonishment at this line of reason¬ 
ing. Must the Board really decline jurisdiction because the 
General Counsel has not offered it an “acceptable” stand¬ 
ard? Does the Board have the authority to willy-nilly de¬ 
cline jurisdiction, because in a cat-and-mouse game with the 
General Counsel, the General Counsel has not suggested a 
particular jurisdictional standard which appeals to the 
Board’s fancy? Is the Board powerless to rule for such a 
reason as this? 

The short and simple answer is that the Board, not the 
General Counsel, establishes the jurisdictional standards to 
guide its decisions. Of course, the General Counsel, when 
an unfair labor practice complaint is issued, must have some 
theory of jurisdiction to support that complaint when the 
case is brought before a Trial Examiner. But the theories 
of jurisdiction utilized by the General Counsel in issuing 
complaints are based upon standards set forth by the Board 
in its decisions. 

Had this been a representation case under Section 9 of the 
Act, as was Air Line Pilots Association^ supra, with the 
petitioner seeking collective bargaining rights as the repre- 
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sentative of the clerical employees of the Teamsters’ 
unions, instead of an unfair labor practice proceeding, the 
General Counsel would not have been involved in this matter 
at all. Representation cases are brought directly before the 
Board for decision upon a petition filed by a labor union 
seeking certification,®^ and had this been such a case, the 
Board might have declined jurisdiction as it did in this 
matter, but it could not have used the supplementary argu¬ 
ment that the General Counsel had not suggested an “ac¬ 
ceptable” jurisdictional standard. 

In fact, the Board promulgated its 1954 jurisdictional 
standards without any assistance, or “acceptable” stand¬ 
ards, from the General Counsel. In Breeding Transfer 
110 NLRB 493, the Board noted that it had relied upon 
exhaustive study and research done by a committee of legal 
assistants to Board members before making this revision 
of jurisdictional standards. These jurisdictional standards 
apply in all cases brought before the Board, whether they 
be unfair labor practice proceedings or representation 
petitions. 

Thus, for the Board majority to tell us that it cannot 
exercise jurisdiction because the General Counsel has not 
suggested an acceptable standard is to abdicate the decision¬ 
making authority that is vested in the Board by law. If the 
Board believed that the jurisdictional theory relied upon by 
the General Counsel before the Trial Examiner was inade- 


Sec. 9(c) (1) of the Act prescribes procedures for the Beard to 
follow in handling representation cases as followsif it [the 
Board] has reasonable cause to believe that a question of representa¬ 
tion affecting commerce exists shall provide for an appropriate 
hearing upon due notice. Such hearing may be conducted by an 
ofBcer or employee of the regional oiEce, who shall not make any 
recommendations with respect thereto. If the Board finds ... it 
shall direct an election. ...” 

See also, National Labor Relations Board: Delegation of Powers 
to General Counsel, April 1, 1955, Bureau of National Affairs, 
LRX 4201, for an enumeration of the powers and duties of the 
General Counsel. The General Counsel’s role in representative 
cases is largely an administrative one. 
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quate, the majority ought to have promulgated its own 
standard for cases of this kind. 

And whether or not the jurisdictional theory relied on by 
the Trial Examiner in his Intermediate Report** is the 
proper one is not the concern of this Court, once it is found 
that operations of the unions as employers affect commerce 
and that Congress intended that their activities be covered 
by the law. By setting aside the order below and sending 
this case back to the Board, this Court will be letting the 
NLRB know that it must face up to its responsibility and 
adopt some proper jurisdictional standard. As a matter of 
fact, in addition to the theory relied upon by the Trial 
Examiner, there may be any number of possible standards 
for unions as employers which might readily and properly 
effectuate the policies of the Act.“ 

Thus, when viewed with the recognition that the Board is 
charged with the responsibility for making decisions on 

**The Trial Examiner concluded that, “While it is understand¬ 
able, due to the paucity of such cases, that express standards have 
not been set up specifying the circumstances under which juris¬ 
diction will be asserted over a labor organization as an employer, 
I believe that if jurisdiction is to be asserted herein, it must be 
done upon the basis of fitting the facts, as they apply to the various 
respondents, into one of the formulae spelled out by the Board in 
its recent decisions’’ (R. 1667). 

*®As the Trial Examiner remarked in his report, in Air Line 
Pilots Association, supra, the Board found that “Congress in¬ 
tended that labor unions be treated like any other employer with 
regard to their own employees,” and pointed out that “the Board 
normally assumes jurisdiction over enterprises which are multi¬ 
state in character. . .” (R. 1667). 

It might be possible to adapt some workable jurisdictional stand¬ 
ard based upon the volume of business of the commercial em¬ 
ployers that bargain collectively with the unions having clerical 
employees, on the theory that a strike by employees of the union 
would prohibit the union from caipdng out its collective bargain¬ 
ing responsibilities as the bargaining agent of the employees of 
those commercial businesses. Or some specialized standard may be 
adopted, based upon the number of employees working for a union, 
or some other even better standard may be worked out. But all 
this is properly for the Board to decide, not this petitioner nor 
this Court. 
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cases brought before it, it is somewhat difficult to under¬ 
stand how the agency can shirk that responsibility by 
declining jurisdiction in a case merely because the General 
Counsel has not presented an ‘‘acceptable” jurisdictional 
standard to it. The Board ought to take jurisdiction, peti¬ 
tioner believes this Court will so agree, and when the case 
comes once again before it, the Board can adopt standards 
for taking jurisdiction over labor organizations as em¬ 
ployers that will properly effectuate the policies of the Act. 

CONCLUSION 

Although the dissenting opinion of Members Rodgers and 
Leedom cogently pointed out that even if the Board’s views 
in this case were accepted, jurisdiction ought to have been 
taken over the Security Plan Office, one of the NLRB re¬ 
spondents below (R. 1801), petitioner has not briefed and 
argued that jwint. Petitioner believes the dissenting opinion 
is correct and respectfully requests this Court to so hold. 
But the more fundamental issue in this case of greatest con¬ 
cern to the petitioner is whether or not the Board should 
take jurisdiction over labor unions when acting as em¬ 
ployers. For the reasons heretofore presented, it is sub¬ 
mitted that the National Labor Relations Board was in 
error in not asserting jurisdiction over the unions involved 
as employers, and therefore, the decision and order of the 
Board ought to be set aside and the matter remanded to 
that agency for further proceedings pursuant to a proper 
exercise of jurisdiction. 


Joseph E. Finley 
1700 K St. N. W. 
Washington, D. C. 

Attorney for Petitioner 


December, 1955. 
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APPENDED A 

National Labor Relations Act, as amended, Section 2(2), 
29 U.S.C. Sec. 152(2): 

*‘(2) The term ‘employer^ includes any person acting 
as an agent of an employer, directly or indirectly, bnt shall 
not include the United States or any wholly owned Govern¬ 
ment corporation, or any Federal reserve bank, or any 
State or political subdivision thereof, or any corporation 
or association operating a hospital, if no part of the net 
earnings inures to the benefit of any private shareholder 
or individual, or any person subject to the Railway Labor 
Act, as amended from time to time, or any labor organiza¬ 
tion (other than when acting as an employer), or anyone 
acting in the capacity of oflScer or agent of such labor 
organization.” 
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tHniteb States; Court of I3)q»eale( 

FOR THB DISTRICT OF COLUMBIA CIBCUIT 

No. 12,896 

Office Employees Intebnational Union, Local No. 

11, PETITIONER 

V. 

National Labor Relations Board, respondent 

oy PETITIOy TO REVIEW AND SET ASIDE A DECISION OF THE 
NATIONAL LABOR RELATIONS BOARD AND FOR A REMAND TO 
THB BOARD FOR FURTHER PROCEEDINGS 

BRIEF FOB TEE HAHOEAL LABOR RELATIOHS BOARD 

coxtntzbstatexest of the case 

This case is before the Court upon a petition by 
OjEce Employees International Union, Local No. 11, 
herein called Office Employees, pursuant to Section 
10 (f) of the National Labor Relations Act as amended 
(61 Stat. 136, 29 U. S. C. Sec. 151 et seq.) to review 
and set aside an order of the National Labor Relations 
Board, dismissing for jurisdictional reasons com¬ 
plaints against six r^pondents, L e., International 
Brotherhood of Teamsters, Chauffeurs, Warehousanen 
and Helpers of America, AEL, and its agent, John 
J. Sweeney; Joint Council of Drivers No. 37, composed 

( 1 ) 
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of twenty-three Teamsters locals; Locals 206 and 223 
affiliated with the International; Teamsters Build¬ 
ing Association, Inc.; and Oregon Teamsters’ Security 
Plan Office and its administrator, William C. Earhart 
(J. 1791-1702).^ The Board’s Decision and Order, 
dated August 29, 1955, is reported in 113 NLRB 
No. IIL 

L The Board’s findings relevant to the dismissal of 

the complaints 

A. Preliminary statement 

This proceeding arose out of charges filed by one 
affiliate of the American Federation of Labor, the 
Office Employees International Union, Local No. 11, 
petitioner herein, against another affiliate of the A. P. 
of lu, the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, 
and various locals, agents, and divisions of that union, 
collectively referred to herein as the Teamster organiza¬ 
tions or Teamsters. The charges alleged that the 
Teamster organizations, acting in their capacity as 
employers of 23 office-clerical employees hired to assist 
them in carrying out their functions as labor organiza¬ 
tions, had violated Section 8 (a) (1), (2), (3), (4) and 
(5) of the Act (J. 1663-1664; 1322-1323, 1347, 1350, 
1353,1371,1383). 

'Beferences designated “J” are to the numbers catered in 
bold face type on separate lines of the joint appendix. Since 
petitioner does not dispute the subsidiary factual findings of the 
.Trial Examiner and Board, references are only to the Board’s 
Decision and Order or to the Intermediate Beport of the Trial 
Examiner. Belevant statutory provisions not set forth in peti¬ 
tioner’s brief are included in ^e Appendix to this brief. 
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The first complaint issued hy the (General Counsel 
was against the Teamsters Security Administration 
Fund, also known as the Oregon Teamsters^ Security 
Plan Office, and William C. Earhart, its administrator, 
and Warehousemen Local 206, affiliated with the In¬ 
ternational. It alleged that they had violated Section 
8 (a) (1) and (2) of the Act by dominating, assisting 
and supporting Local 223 of the Teamsters (J. 1663). 
The remaining complaints, issued subsequent to the 
initial hearing on the first complaint and as a result 
of interim developments, were against either the or¬ 
ganizations listed above or one or more of the follow¬ 
ing organizations: The International and its agent 
John J. Sweeney; the Teamster Building Association, 
Inc.; Teamster Local 223; and Joint Council No. 37, 
a subdivision of the International (J. 1663-1664; 
1358-1364, 1374-1377, 1387-1392). These complaints 
alleged that the Teamster organizations had engaged in 
one or more of a number of acts, designed principally 
to compel their office-clerical employees to join a local 
of the Teamsters and abandon membership in the 
Office Employees Union or to dissuade these employees 
from testif3dng before the Board, and that the Teamr. 
ster organizations had thereby violated all subsections 
of Section 8 (a) of the Act (ibid,). A consolidated 
hearing on all of the complaints was subsequently held. 

The Trial Examiner was faced at the outset with 
the necessity of determining whether the provisions of 
Section 8 (a) of the statute proscribing unfair labor 
practices by employers are applicable to labor organi¬ 
zations which, as an incident to carrying out their: 
functions as labor organizations, employ office and 
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clerical help. Next, assuming the applicability of 
those provisions, he had to decide 'whether the opera¬ 
tions of the Teamster respondents affected commerce 
within the meaning of the Act, and if so, whether 
the imx)act of their operations on commerce was suffi¬ 
cient to warrant the Board in asserting jurisdiction 
pursuant to its current jurisdictional yardsticks. 

The subsidiary facts pertinent to a decision of these 
issues are set forth in detail by the Trial Examiner in 
his Intermediate Report (J. 1662-1717) and are not 
in dispute. They are briefly summarized below: 

BL Hie facts relating to whether the Teamster organizations are emirioyers 
within the meaning of Section 2 (2) of the Act 

, The employees against whom unfair labor practices 
were alleged to have been directed worked in the 
Teamster Building in Portland, Oregon (J. 1673). 
This building, which houses only organizations con¬ 
nected vdth the Teamster organizations, including all 
of the respondents before the Board, is owned by the 
Teamsters Building Association, an Oregon corpora¬ 
tion set up by six Teamster locals, including Locals 
206 and 223 which are involved in this case (J. 1666). 
The Association, itself a respondent before the Board, 
employs one full-time employee, a telephone operator on 
the building switchboard, and a part-time bookkeeper 
(J. 1680,1689). The latter is also employed by Joint 
Council No. 37, another of the respondents before the 
Board (J. 1689). The Coimcfl, which also employs 
several full-time office clerical employees, is comprised 
of 23 Teamster locals, 21 located in the State of Oregon 
and 2 in the State of Washington (J. 1666,1689). 
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A third Teamster respondent, Local 206, employs 
two office clerical employees, while a fourth. Local 
223, shares an office employee with three other locals 
having their offices in the building (J. 1706). The 
fifth Teamster respondent. Teamster Security Admin¬ 
istration Fund, administers 18 trust funds established 
pursuant to collective bargaining agreements between 
the locals comprising the Council and some 2,000 em¬ 
ployers (J. 1666). During the period pertinent here, 
it employed 5 to 10 office personnel (J. 1674). 
Although the sixth respondent, the International, has 
desk or office space in the building, the record does 
not disclose whether it directly employs any of the 
clerical or office help (J. 1666). However, through its 
control of the locals and other Teamster organizations, 
as described fully in the Intermediate Report (J. 1668- 
1670), it was in a position at least indirectly to exer¬ 
cise control over the office clerical employees and to 
interfere with their organizational rights. 

C Hie facts relatin; to the effect upon commerce of the operations of 

the Teamster organizations 

In 1953, the revenues of the International, a na¬ 
tional labor organization with its principal office in 
Washington, D. C., totaled $6,587,327, of which more 
than $6,000,000 represented either the per capita tax 
levied on each member or a percentage of the initia¬ 
tion fee paid by new members (J. 1665).* 

* Although the Board assumed that the total included remit¬ 
tances from locals located in the District of Columbia, it is obvious 
that the latter comprised only a negligible percentage of the total 
(J. 1665,n.3). 
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The income of the Joint Conncil for the year end¬ 
ing June 30, 1954^ amounted to $177,645 in the form 
of per capita taxes paid by its constituent locals. Of 
this amount $8,609 came from locals outside the State 
of Or^on (J. 1666), For the same period Local 206 
had revenues from dues, reinstatement and applica¬ 
tion fees, and assessments in the amount of $156,839, 
and it remitted $46,786 to the International id Wash¬ 
ington (J. 1666). Local 223^s receipts from the same 
sources were $32,468 and it remitted $7,258 to the 
International (J. 1666). The Teamsters Building 
Association had a total income of $49,819, virtually 
all in the form of rent collected from the Teamster 
organizations occupying its building (J. 1666). Its 
expenditures were less than $1,600 and apparently 
entirely intrastate in character {ibid,'). 

The Oregon Teamsters Security Plan Office receives 
hnancial contributions from the 2,000 employers who 
are parties to the 18 trust agreements it administers 
and who are located primarily in Oregon, though a 
few are located in Washington, Idaho, and Montana. 
It then transmits the funds to the Occidental Life 
. Insurance Company in Los Angeles, California, as 
premiums on the 18 health and welfare insurance 
policies purchased by the trusts. The insurance com¬ 
pany in turn remits 4 percent of the premiums to the 
Fund Office for the purpose of maintaining its office 
in Portland. For the first four years of operation the 
receipts of the trusts have averaged in excess of 
$1,000,000 a year and at the time of the hearing were 
in excess of $2,000,000 per year (J. 1666-1667). 
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D. Condiinoiis of the Trial Exaihifr 

The Trial Examiner concluded on the basis of the 
above facts that each of the Teamster organizations 
was an employer within the meaning of Section 2 (2)^ 
of the Act with respect to its own employees (J. 1718)^ 
He found also that all of these organizations were- 
engaged in commerce within the meaning of the Ad;; 
and that it would effectuate the policies of the Act to 
assert jurisdiction over them. He treated all of the 
organizations except Security Plan Office as an int^ral 
part of a multi-state enterprise consisting of the Inter¬ 
national and all of its affiliates, and found that the 
annual outflow of initiation fees and per capita taxes 
from its affiliates to the International’s headquarters 
in Washington, D. C. ($6,000,000) was more than suffi¬ 
cient to meet the Board’s applicable TniniTmiTn require¬ 
ment ($250,000) for asserting jurisdiction over a 
multistate enterprise. In asserting jurisdiction over 
the Security Plan Office, he relied upon the fact that 
from its office in Portland, Oregon, it remitted to an 
insurance company in California policy premiimis in 
excess of $2,000,0(X) annually, which was more than 
sufficient to meet the minimum outflow requirement 
applicable under the Board’s standards for industrial 
enterprises ($50,000) (J. 1672, 1788-1789). 

n. Conclusioiis of the Board resaltmg in dismissal of 

the complaints 

Four of the five Board members agreed with the 
Trial Examiner that each of the Teamster organiza¬ 
tions was an employer within the meaning of Section 
2 (2) of the Act (J. 1788, 1789). The fifth, Member- 
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Murdock, was of the opinion that Congress did not 
Intend to include labor organizations within the mean- 
-ing of employer when in relation to their own em¬ 
ployees they are engaged, as in this case, solely in 
performing their functions as a labor organization. 
Me, accordingly, held that the complaints should be dis¬ 
missed for that reason (J. 1792-1794). 

' On the question whether it would effectuate the 
policies of the Act to assert jurisdiction over the Team¬ 
ster organizations. Chairman Farmer and Member 
Peterson, writing the principal opinion of the Board, 
were of the view that if the Teamster organizations 
were to be treated as any other group of employers 
for whom the Board had already established juris¬ 
dictional criteria, they should be deemed non-profit 
organizations; that as nonprofit organizations they 
were not substantially engaged in any commercial ven¬ 
ture; and that the Board should therefore decline to 
assert jurisdiction over them. The principal opinion 
pointed out, moreover, that no other, more appropriate, 
jurisdictional standard had been suggested to the Board 
(J. 1787-1791). As already noted. Member Murdock 
concurred in the dismissal, but for a different reason. 

Members Leedom and Bodgers, in a dissenting 
bpioion, stated that they would affirm the Trial Exam¬ 
iner and assert jurisdiction over all the Teamster 
organizations. They stated also that even applying 
the nonprofit, noncommercial test announced in the 
principal opinion, they would, at least, assert juris¬ 
diction over Security Plan Office (J. 1795-1801). 
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SniCXABT 07 ABOtTKEST 

The question whether the Board should assert juris¬ 
diction over the Teamster organizations posed two 
issues before the Board: (1) whether these organiza¬ 
tions were employers within the meaning of Section 
2 (2) of the Act and (2), if so, whether it would 
effectuate the policies of the Act to assert jurisdiction 
over them. We believe that the second issue is the only 
one necessary to the Court’s decision of the case. 

L 

Four of the five Board members interpreted the 
statute and its l^islative history as including the Teamr 
ster organizations within the statutory definition of 
employer with respect to their office-clerical help and 
petitioner does not challenge this finding. They relied 
upon the language of Section 2 (2) of the Act which 
excludes a ^‘labor organization (other than when act¬ 
ing as an employer) ” from the definition of employer, 
as well as upon the legislative history of the 1935 and 
the 1934 Wagner Bills in reaching this conclusion. 
This legislative history, as they point out, shows that 
Congress excluded a union ‘‘other than when acting 
as an employer” from the definition of employer to 
make sure that unions did not run afoul of the pro¬ 
scriptions of Section 8 (a) (1) and (2) of the Act in 
performing their normal functions of attempting to 
organize employees of other employers. It shows also 
that sponsors of the 1934 Bill specifically mentioned 
clerks and secretaries as among the employees which 
unions as employers normally hire. 

. The fifth Board member, relying principally upon 
a statement in the legislative history of the Wagner 
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Act that the term ‘^employer’’ excludes unions ‘^except 
in the extreme cases where they are acting as employ¬ 
ers in relation to their own employees/’ was of the 
view that unions should be treated as employers with¬ 
in the meaning of the statute only in the imusual 
situations where they engage in commercial busi¬ 
nesses. He joined in dismissing the complaints because 
he believed that Congress did not mean to include 
unions within the definition of employer when they 
are engaged solely in carrying out their normal bar¬ 
gaining functions. Since, as we shall show, a majority 
of the Board correctly found that the Teamster 
organizations are employers within the meaning of 
the Act, it becomes necessary to discuss the further 
issue—and the only one we think necessary to the 
Court’s decision here—^whether, as a matter of policy^ 
the Board could reasonably decline to assert juris¬ 
diction. 

n. 

Althou^ recognizing that it had power under the 
Act to assert jurisdiction over the Teamster organiza¬ 
tions, the Board declined to assert jurisdiction, finding 
that it would not effectuate the policies of the Act 
to do so. It is well settled that the Board has broad 
discretion in deciding whether its exercise of jurisdic¬ 
tion in a particular case will effectuate the policies 
of the Act. This discretion, unless exercised in an 
arbitrary manner, should be respected by the courts 
upon review. 

The Board, with Congressional approval, has long 
declined to exercise its plenary jurisdiction over all 
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oi)eratioiis affecting commerce. In 1950 and there¬ 
after it set up general standards by which it would he 
guided in asserting jurisdiction. In declining to 
assert jurisdiction over the Teamster organizations 
in this case the Board applied the standard which it 
had established for non-profit organizations. Pur¬ 
suant to this standard it has declined jurisdiction over 
non-profit organizations unless they are engaged in 
commercial enterprises. Since the Teamster organi¬ 
zations in this case are non-profit, non-commercial 
organizations, the Board accordingly declined to 
assert jurisdiction over themu 

The Board’s declination of jurisdiction over unions 
acting as noncommercial employers does not, as peti¬ 
tioner suggests, in effect nullify that i)ortion of Sec¬ 
tion 2 (2) of the Act which includes unions within 
the definition of employer ‘^when acting as an em¬ 
ployer.” Unions sometimes engage in commercial 
enterprises, as Congress was aware when debating 
the 1934 Wagner Bill. And even when unions carry 
on their commercial enterprises through some form 
of corporate structure, the Board, as indicated by its 
past decisions, will pierce the corporate veil where neces¬ 
sary to assess responsibility. 

The Board did not abuse its permissible discretion 
in dismissing the complaints on jurisdictional grounds 
and the dismissal should therefore be sustained. 

The Board properly dismissed the complaints on 
jurisdictional grounds 

ABamCENT 

Since a majority of the Board declined, albeit for 
divergent reasons, to assert jurisdiction over the Team- 

370400-U-8 
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step organizations, the Board dismissed the com¬ 
plaints. The question whether to assert jurisdiction 
posed two issues before the Board: (1) whether the 
Teamster organizations were employers within the 
meaning of Section 2 (2) of the Act; and (2) assuming 
they were employers, whether it would effectuate the 
policies of the Act to assert jurisdiction over them. As 
to the first of these issues, the Board concluded that the 
Teamster organizations are employers as defined by 
Section 2 (2) of the Act and petitioner, of course, does 
not challenge this determination. On the second issue, 
the Board’s principal opinion concluded that it would 
not effectuate the policies of the Act to assert jurisdic¬ 
tion over the Teamster organizations. It is this con¬ 
clusion which petitioner is challenging, and which we 
think presents the only issue necessary for decision by 
this Court. We have nevertheless briefly argued, for 
the convenience of the Court, the correctness of the 
Board’s position on the first issue. 

L The issue whether the Teamster organizations were acting 
as employers within the meaning of the Act 

Since the unfair labor practices proscribed by Sec¬ 
tion 8 (a) of the Act are directed only at employers, 
it is initially pertinent in a case charging a violation 
of the provisions of Section 8 (a) to establish that 
the party charged is an employer within the meaning 
of Section 2 (2) of the Act. In defining the term 
‘‘employer” that section states, so far as is here 
relevant: 

The term “employer” includes any person 
acting as an agent of an employer, directly 
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or indirectly, but shall not include * * * any 
labor organization (other than when acting as 
an employer), or anyone acting in the capacity 
of officer or agent of such labor organizatioru 

Four of the five Board members held that the Team¬ 
ster organizations were employers within the meaning 
of Section 2 (2) of the Act. Their holding, we submit, 
is entitled to acceptance by the Court. 

Certainly, on its face Section 2 (2) d.oes not exempt 
a labor organization ‘‘when acting as an employer,'^ 
L e., in relation to its own employees, from the general 
category of employers, who are subject to the provi¬ 
sions of Section 8 (a) of the Act. Section 2 (2) of 
the present Act, insofar as it refers to labor organiza¬ 
tions, is identical with the same section of the Wagner 
Act and with the corresponding provision of the pro¬ 
posed final version of the original 1934 Wagner BiU, 
S. 2926 (J. 1797). See Senate Report No. 1184 on S. 
2926,73d Cong., 2d Sess., p. 4, Legislative History of the 
Naiional Labor Belcttions Act, 1935, p. 1102. The 
Senate Labor Committee, in reporting the 1934 bill, 

the definition of employer by inserting the present 
parenthetical language which includes any labor or¬ 
ganization “when acting as an employer.^^ In explain¬ 
ing the reason for this change, the 1934 Senate Labor 
Committee Report stated. (J. 1798): 

The reason for stating that “employer” ex¬ 
cludes “any labor organization, other than when 
acting as an employer” is this: In one sense 
every labor organization is an employer, it hires 
derks, secretaries and the like. In its rela- 
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tions with its own employees, a labor organiza¬ 
tion ought to be treated as an employer, and the 
bill so provides. But in relation to other em- 
' ployees it ought not to be treated as an em¬ 
ployer, and ought to have the right to use lawful 
means to induce employees to join the organiza¬ 
tion. 

Congress did not act upon the 1934 bilL In 1935, 
a new bill, S. 1958, was introduced by Senator Wagner 
which again contained a blanket exclusion of labor or¬ 
ganizations from the definition of employer, omitting 
the parenthetical language proposed by the Senate La¬ 
bor Committee in 1934. That language was, however, 
restored by the committee in the new bill as reported 
by it and was retained without change in the bill which 
was finally enacted and in the 1947 amendments.* 
The reasons given for the restoration of this language 
are set forth in the Senate Committee Eeport on S. 
1958 (Legislative History of the N. L, E, A,, 1935, p. 
2305) as follows: 

I The term ‘^employer” excludes labor organiza¬ 
tions, their officers, and agents (except in the 
extreme cases where they are acting as em¬ 
ployers in relation to their own employees). 
Otherwise the provisions of the bill which pre¬ 
vent employers from participating in the or- 
' ganizational activities of workers would extend 
i to labor unions as well, and thus would deprive 
unions of one of their normal functions. 

Board Member Murdock construed the above lan¬ 
guage as indicating that ‘‘Congress did not intend 

* The compodtioii of the Senate Committee in ld35 was snb- 
stantially the same as that of the 1934 cominittee. 
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either in the Wagner Act or the Taft-Hartley Act, to 
regulate relations between unions and such employees 
as they utilize in their normal collective bargaining 
activities’^ (J. 1792). In his view, the exclusion of 
unions from the definition of employer except “in 
extreme cases where they are acting as employers in 
relation to their own employees,” must mean that 
unions are not to be treated as employers when 
employing help merely to cany out their collective 
bargaining functions. For practically all unions 
employ some ofiSce or clerical help, organizers and 
bargaining agents and these situations cannot be con¬ 
sidered the “extreme cases” Congress had in mind. 
Extreme cases exist, Mr. Murdock stated, only 
“where unions have departed from their traditional 
role and embarked on commercial enterprises— 
banks for example—^where they have employees in 
the same context as any other industrial employer” 
(J. 1793). Mr. Murdock stated that he was fortified 
in this view by the fact that the Wagner Act was 
intended to regulate employers in the interest of 
employees and unions, not to regulate unions as well, 
and that the Taft-Hartley Act left intact that portion 
of Section 2 (2) here in issue and accomplished its 
purpose to regulate unions by adding Section 8 (b) 
to the Act (J. 1793).* 

*In enacting Section 8 (b) Congress clearly meant to pro¬ 
tect employers and employees of those employers from pro¬ 
scribed conduct of imions when acting as labor organizations. 
There is nothing in the Taft-Hartley legislative history, how¬ 
ever, which would indicate that Congress meant to treat unions 
any differently than other employers when they act as 
employers. 
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The other Board members, as already indicated, 
disagreed with Mr. Murdock on this issue (J. 1789, 
1797-1798). As pointed out in the Leedom-Eodgers 
opinion, the excerpt from the Senate Report to which 
Mr. Murdock refers shows that the purpose of Con¬ 
gress in providing that the term “employer’^ shall 
not include any labor organization “other than when 
acting as an employer” was to permit labor organi¬ 
zations to carry on their normal organizing activities 
among employees of other employers without running 
afoul of the Section 8 (a) (1) and (2) proscriptions 
of the statute which make it an unfair labor practice 
for an employer to participate in the organizational 
activities of workers. This purpose is shown on the 
face of the quoted excerpt and is manifested even 
more clearly in the legislative history of the 1934 
bOl, S. 2926, which contained language identical to 
that in the Wagner and Taft-Hartley Acts with 
respect to the exclusion of labor organizations from 
the definition of employer. In these circumstances 
the reference in the Senate Committee Report on the 
1935 Wagner BilLto ‘‘the extreme cases” where labor 
organizations are acting as employers would seem to 
indicate no more than that the Committee was aware 
of the fact that except in rare instances a union’s 
organizational attempts are addressed to employees 
of other employers, not to their own employees. The 
Board majority accordingly refused to read the Com¬ 
mittee report on the Wagner Act as qualifying the 
language of Section 2 (2) of the Act itself which 
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does not purport to exclude j&rom the definition of 
employer a labor union acting as an employer of any 
particular type of employee. 

If Mr. Murdock is right in his interpretation of 
Section 2 (2) of the Act, the complaints, of course, 
were properly dismissed on the narrow ground as¬ 
signed in his concurring opinion. Since, a6 we be¬ 
lieve, a majority of the Board properly viewed the 
issue not as involving their statutory power to assert 
jurisdiction but only as presenting a question whether 
it would effectuate the jwlicies of the Act to assert 
jurisdiction, we turn now to the latter issue. 

n. The issae whether it will effectuate the policies of the Act 
to assert jurisdiction over the Teamster oiiganizations acting 
as employers in relation to woikers hired to assist in the 
Teamster^ noimal fnnctions as a labor organization 

A. The Board has wide discretioii in determining whether to assert 
jnrisdictioa over parties falling within its inrisdiction 

It is obvious, as the Board noted, that ‘‘the mere 
inclusion of labor unions in the statutory definition 
of employer does not constitute a legislative ukase 
that, in all instances, their operations affect com¬ 
merce(J. 1789). Nor does the finding that their 
operations affect commerce require that the Board 
assert jurisdiction over them. The Board has never 
taken the position, either under the Wagner Act or 
under the Taft-Hartley Act, that it would exercise 
its jurisdiction in all cases in which it is empowered 
to act. 

The authority of the Board to decline to assert 
the full measure of its statutory jurisdiction has long 
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been exercised by the Board for a variety of reasons.* 
This authority flows from the fact that CJongress “re¬ 
posed in the Board complete discretionary i)ower to 
determine in each case whether the public interest 
requires it to act.’' N, L. B. B. v. Newark Morning 
Ledger Co,, 120 F. 2d 262, 268 (C. A. 3), certiorari 
denied, 314 U. S. 693. Since under Section 10 (a) of 
the Act the Board is “empowered,” rather than “di¬ 
rected” to prevent unfair labor practices, the Board’s 
“Jurisdiction is not to be exercised unless in the 
opinion of the Board the unfair labor practice com¬ 
plained of interferes so substantially with the public 
rights created by Section 7 as to require its restraint 
in the public interest.” (ibid.) Accord; Local 
Union No. 12 v. N. L. B. B., 189 P. 2d 1, 3-5 (C. A. 7), 
certiorari denied, 342 U. S. 868; Haleston Drug Stores 
V. N. L. B. B., 187 F. 2d 418, 420-422 (C. A. 9), 
certiorari denied, 342 U. S. 815; Optical Workers* 
Union v. N. L. B. B. (C. A. 5), decided December 13, 
1955,37 LRRM 2188. 

Accordingly, both before and since the amendment 
of the Act, the courts have recognized that, notwith¬ 
standing the existence of legal Jurisdiction, issuance 

I ® E. g., Godchaux Sugars, Inc., 12 NLRB 568, 576-579 (union 
had agreed not to press charges if employer would agree to an 
election); Consolidated Aircraft Corj>., 47 NLRB 694, 706-707 
(failure of parties to exhaust arbitration procedures of their 
contract) ; Timken Roller Bearing Co., 70 NLRB 500,501 (union 
had instituted arbitration proceedings) ; AUis-ChalTners Mfg. Co., 
72 NLRB 855 (execution of contract rendered affirmative order 
unnecessary); The McDonald Cooperatvoe Dairy, 58 NLRB 552, 
553 (essentially local character of employer’s business) ; The White 
SulphAir Springs Co.^ 85 NLRB 1487,1488 (effect of operations on 
commerce remote and indirect). 
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of an unfair labor practice complaint may be with- 
held,* and that even where a complaint has issued, 
the Board may “properly” dismiss without determin¬ 
ing the merits,^ if in its opinion this course would 
best effectuate the policies of the Act* 

It is signiffcant that the Board’s practice in assert¬ 
ing less than the full measure of its legal jurisdiction 

• N, L, R. B. V. Indiaaui <6 Michigan Electric Compamg, 318 TJ. S. 
9,18-19; Progressive Mine Workers v. N. L. R, 3 Labor Cases, 
par. 60133 (C. A D. C.); WTdU v. N. L. R. B^ 9 LEKM 657 
(C. A D. C.) ; N, L. R. B. y. Red Rock Co^ 187 F. 2d 76, 78 
(C. A 5), certiorari denied, 341U. S. 950; A L. R. B, v. Concrete 
Handers^ 215 F. 2d 959 (C. A 5), denying motion to modi:fy decree; 
N. L, R. B, V. The Barrett Company^ 120 F. 2d 583,586 (C. A 7); 
A. Z. R. B, V. National Broadcasting Company, 150 F. 2d 895,8^ 
(C. A 2); Anthony v. A Z. R. A, 132 F. 2d 620, 621 (C. A 9); 
A. Z. R. A V General Motors Corpy. 116 F. 2d 306,312 (C. A 7) ; 
lincourt v. A Z. A B^ 170 F. 2d 306, 307 (C. A 1); Genecdl 
Drivers, Chanffears and Helpers v. A Z. A B^ 179 F. M 492,494- 
495 (C. A 10); Wdke v. A Z. A B^ 15 Labor Cases, par. 64798 
(C.A4). 

^ A Z. A A V. Denver BvHding Constrrtction Trades CovncU, 
841U. S. 675,684; A Z. A A v. Indiana & Michigan Electric Com- 
pony, 318 XJ. S. 9,19; A Z. A A v. Federal Engineering Co^ 153 
F. 2d 233,234 (C. A 6); Local Union No, n v. A Z. A B,, 189 
F. 2d 1,4-5 (C. A 7), certiorari denied, 342 U. S. 868; HdUston 
Drug Stores, Inc. v. A Z. A B., 187 F. 2d 418,42(M22 (C. A 9), 
certiorari denied, 342 U. S. 815; see Bethlehem Steel Co. y. New 
York S. L. A B., 330 U. S. 767,776, and separate opinion of Frank¬ 
furter, J., at778. Optical Workers' Uniony. A Z. A B., (C. A 5) 
decided December 13,1955,37 LREM 2188. 

• Cf. United States v. Morton Salt Co., 338 U. S. 632, 647-648: 
*^e know that unquestioned powers are sometimes nnexercised 
from lack of fonds, motives of expediency, or the competition of 
more immediately important concerns.” See A Z. A B. v. Town¬ 
send, 185 F. 2d 378,383 (C. A 9), certiorari denied, 341U. S. 909; 
Task Force Report on Regulatory Commissions (Appendix N), 
prepared for the Commission on Organization of the Executive 
Branch of the Government (G.P.0.1949),41. 
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has been known to Congress,® and, since “there is 
simply no evidence of a congressional purpose to take 
from the Board the power of dismissal on grounds hav¬ 
ing to do with the effectuation of the policy of the Act” 
(Haleston Drug Stores, Inc, v. N, L, B, B,, 187 F. 2d 418, 
422 (C. A. 9), certiorari denied, 342 IT. S. 815), Con¬ 
gress’ approval of the Board’s practice is to be pre¬ 
sumed. Cf. Chdlett Gin Co, v. N, lEu B. B,, 340 U. S. 361, 
365-366.” Indeed, the sole congressional criticism to be 
found consists of deploring the lack, at that time, of 
published standards for the Board’s declination of 
jurisdiction. Thus, Senator Taft early in 1950 urged 
the Board to “make some declaration of policy.” “ 
The Board’s standards for the declination of jurisdic¬ 
tion have been in published form since 1950.'* 

B. The Board’s determination to decline jurisdiction in this 
case was a reasonable exercise of the Board’s discretion and 
hence is binding on review 

. The discretionary authority of the Board to limit 
the assertion of jurisdiction over proceedings brought 

• B. g., Report of the Joimi Committee on. I/ibor-Maeruigemont 
Bdations., S. Bep. 986, Part 3, 80th Cong., 2d Sess., 13; S. B^. 
99, 81st Cong., 1st S^s., 40; S. Bep. 99, 81st Cong., 1st Sess., 
40; H. Bep. 1852, 81st Cong., 2d Sess., 10; N. L. B. B. Six¬ 
teenth Annadt Report (G. P. 0.1952), 15-39, 250, 256-257. 

^Affirmative indicati<ms of approval may be seen in Bear¬ 
ings before Senate Committee on Labor and Pvhlie Welfare on 
S, 2Ji9, 81st Cong., 1st Sess., 175-176, 177; H. Bep. 1852, 81st 
Cong., 2d Sess., 10. 

^Hearmgs before the Senate Committee on Expenditures in 
the Executive Departments on S, Res, 2Ji8., 81st Omg., 2d Sess., 
40; see also. Report of the Joint Committee on Labor-Manage¬ 
ment Relatione., S. Bep. 986, Part 3, 80th Cong., 2d Sess., 13; 
S. Bep. No. 99,81st Cong., 1st Sess., 40. 

“N. L. B. B. Fifteenth Annual Report (G. P. O., 1951), pp. 
5,7, and cases there cited. 
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before it is, we believe, firmly established. Admittedly, 
however, the Board does not enjoy a completely nnr 
bridled discretion in this regard. As the Board stated 
in Breeding Transfer Company, HO HLE^ 493, 495; 

We, of course, concede that this Board, like any 
other quasi-judicial agency, has no authority to 
act capriciously or arbitrarily. This is a funda- 
mentad and wholly salutary rule of law which 
governs our action on jurisdiction, as well as 
every substantive decision which we make. 

The criterion of review here to be ajiplied, therefore, 
is whether the Board acted arbitrarily or capriciously 
in declining to assert jurisdiction in the instant case or 
whether its determination rested on a rational base. 
If the latter, then the Board’s determination is bind¬ 
ing on review. 

As we have already indicated, the Board, prior to 
1950, decided on a case-to-case basis whether it would 
exercise its jurisdiction over particular employers. In 
that year, after a long study of the pattern emerging 
from its past decisions and its experience, the Board 
issued a series of decisions setting forth more precisely 
the standards which were to govern its future exercise of 
jurisdiction. In 195^ after a further consideration of 
the problem, the Board issued another series of decisions 
on this question setting up new general standards for 
the assertion of its jmdsdiction." In establishing these 
standards the Board was guided by the principle that 
it would better effectuate the purposes of the Act ‘‘not 
to exercise its jurisdiction to the fullest extent possi- 

“N. L. R B., Nineteenth Annual Report (G. P. O. 1955), 
pp. 2-5 and cases cited therein. 
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ble under the authority delegated to it by Congress, 
but to limit that exercise to enterprises whose opera¬ 
tions have, or at which labor disputes would have, a 
pronoimced impact upon the flow of interstate comh 
merce.” Hollow Tree Lumber Co., 91 NliRB 635,636. 
. Although the standards published in 1950, as well as 
those published in 1954, undertook to classify many 
employers into types—such as ptiblic utilities, national 
defense businesses, retail stores, franchise dealers, 
ofSce buildings, newspapers, communications concerns, 
restaurants, etc., and to prescribe minimum standards 
for asserting jurisdiction in each category, labor or¬ 
ganizations acting as employers were not specifically 
mentioned in any of these categories. In 1951, in a 
representation proceeding, the Board was faced for 
the first time with the necessity of deciding whether 
to assert jurisdiction over a union as an employer. 
Airline Pilots Assn., 97 NLEB 929. In that non¬ 
adversary proceeding, while recognizing that no stand¬ 
ards had yet been set for testing the Board’s jurisdic¬ 
tion in such cases, the Board nevertheless concluded 
that ^'As the Board normally assume jurisdiction 
over enterprises which are multi-state in character, 
and as no valid reason has been advanced for applying 
a different standard here, we find that the Employer 
is engaged in commerce within the meaning of the 
Act, and that it would effectuate the policies of the 
Act to assert jurisdiction” (ibid, at 930). 

In the instant case, the Board reconsidered the ap¬ 
plicability of its existing standards. The two stand¬ 
ards most nearly applicable to labor organizations 
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engaged in their normal non-commercial functions 
were those governing establishments operating as an 
integral part of a multi-state enterprise and those 
governing non-profit organizations. The Trial Exam¬ 
iner, acting on the basis of the Board’s prior decision 
in the Airline Pilots case, which the Board in this case 
expressly overruled (J. 1791, n. 7), asserted jurisdic¬ 
tion on the multi-state enterprise theory. 

After careful reconsideration in this case of all the 
problems involved, the Board, in a divided opinion, as 
we have already shown, decided that the most appro¬ 
priate standard applicable to the Teamster organiza¬ 
tions is that established for nonprofit organizations. 
As pointed out in Optical Workers* Union v. 
NLRB (C. A. 5), decided December 13, 1955, 
37 LRBM 2188,2191, the Board, of course, ^‘has author¬ 
ity to adopt and reverse policy, either in the 
form of an individual decision or as rulemaking for 
the future, in any manner reasonably calculated to 
carry out its statutory duties . . The Board had 
already decided in a number of cases that it would not 
assert jurisdiction over nonprofit organizations un¬ 
less such organizations engaged in commercial busi¬ 
nesses. The application by the Board of this standard 
in the instant case was based on the fact that the activi¬ 
ties of all the Teamster organizations involved are 
nonprofit and noncommercial in nature. None is en¬ 
gaged in business or conducts a commercial enterprise 
in the ordinary sense. Instead, the basic purpose of 
each is to provide benefits for Teamster members and 
to advance the cause of employees generally. 
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I Thus, the Intematioiial, the Joint Council and locals ^ 
seek to improve workiug conditions, increase job se¬ 
curity, and promote employee welfare by engaging in 
the usual activities of labor organizations. Although 
the 872 locals throughout the coimtry transmit to the 
International in Washington, D. C., membership fees 
and "peT capita taxes totaling several million dollars 
annually, this is obviously not a business operation in 
the generally accepted sense.” The Building Asso¬ 
ciation operates an office building not as an end in it¬ 
self but in order to provide office space at the lowest 
possible cost for various Teamster organizations who 
are its only tenants. It has virtually no interstate in¬ 
flow or outflow of funds and none of the locals which 
are its incorporators is engaged in any commercial 
enterprise.” The Security Plan Office is a fiduciary^ 
engaged in administering trust fimds established un¬ 
der collective bargaining agreements, a typical labor 
union function iu the furtherance of employee welfare. 
Unlike the fraternal organizations involved in Polish 
National Alliance, 42 NLRB 1375, enforced 136 F. 2d. 

^ Local 206, one of two locals inyolved herein, in the fiscal 
year ending Jnne 30, 1954, transmitted $46,786 to the Interna¬ 
tional, suprcL, p. 6. The other, Local 223, transmitted $7,258^ 
suprcUf p. 6. Only $8,609 of the revenue of the Joint Council 
came from outside the State of Oregon, «upra, p. 6. 

As the Board pointed out (J. 1791, n. 6), if the Building 
Association were to be considered as standing alone, it does not 
meet the Board’s jurisdictional standard for an employer operat¬ 
ing an office building. See McKiruney Avenue Realty Company 
{City National Bcank) , 110 NLRB 547, in which the Board ruled 
that it would assert jurisdiction over the operator of a building 
only if he is otherwise engaged in commerce and uses the building 
to house his own offices. 
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175 (C. A. 7) affirmed, 322 U. S. 643, and the Knights 
of Columbus, l-BC-3913 (1955) nnreported, over 
which, as the dissent noted, the Board asserted jnris^ 
diction, the Security Plan Office merely purchases and 
pays premiums on insurance jwlicies and processes and 
pays claims arising imder them. It does not operate 
an insurance business as do the fraternal organiza¬ 
tions. 

In sum, then, as the Board found, the six Teamster 
organizations are nonprofit organizations whose activ¬ 
ities are “directed to the advancement of employee 
interest’’ and “obviously [do not constitute] substan¬ 
tial engagement in a commercial venture.” Their 
operations, therefore, are of the type over which the 
Board has consistently refused to assert jurisdiction* 
For example, the Board declined to assert jurisdiction 
over the Armour Research Foundation of the Illinois 
Institute of Technology, a privately endowed, non¬ 
profit, educational institution even though $2,500,000, 
or 27 i)ercent of its income was derived from industrial 
sponsors. Armour Research Foundation, etc., 107 
NLRB 1052. In the language of the Board, althou^ 
a portion of the Institute’s work was commercially 
^nsored, such work was “intimately connected with 
[its] educational activities” and was “noncommercial 
in nature” {ibid, at 1053). Similarly, the Board de¬ 
clined to assert jurisdiction over the Philadelphia 
Symphony Orchestra although it received approxi¬ 
mately $252,000 for concerts given outside the State 
of Pennsylvania, and an additional $20,000 for broad¬ 
casts over a national hook-up of the Columbia Broad¬ 
casting System. As stated by the Board, “the effect 
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on interstate connnerce of the activities of a nonprofit 
organization like the Bespondent Association is too 
remote to warrant taking jurisdiction in a field where 
we have not previously asserted it.” Philadelphia Or^ 
chestra Association, 97 NLRB 548, 549. See also, 
The Trustees of Columbia University in the City of 
New York, 97 NLRB 424, 425-427; Lutheran Church, 
Missouri Synod, 109 NLRB 859. 

On the other hand, the Board has not exempted 
union employers or other nonprofit organizations from 
the operations of the Act where the i)articular activi¬ 
ties involved are “commercial in the generally ac¬ 
cepted sense.” For example, see Otter Trawlers 
Union, Local S3, 100 NLRB 1187, where a union en¬ 
gaged in a deep sea fishing business was held to have 
violated Section 8 (a) (1), (2) and (3) of the Act;" 
and Port Arthur College, 92 NLRB 152,153, in which 
the Board asserted jurisdiction over a commercial 
radio station operated for profit by a chuich-aflUiated 
college. 

The Board’s practice in declining to assert juris¬ 
diction over some of these nonprofit, noncommercial 
^ployers was known to and approved by Congress, as 
disclosed by the legislative history of the provision 
exempting nonprofit hospitals from the operations of 
the Act. As passed by the House, H. R. 3020, Section 
2 (2) exempted from the definition of employer “any 
corporation, community chest, fund, or foundation 
organized and operated exclusively for religious, chari¬ 
table, scientific, literary, or educational purposes or 
for the prevention of cruelly to children or no 

part of the net earnings of which mures to the benefit 
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of any private shareholder or individuaL^' (H. R. 
3020, 80th Cong^ 1st Sess.; Legislative History of the 
Labor Mofnagemevi Helations Act, 1947 (Gnv’t Print¬ 
ing Office 1948), VoL 1, p. 158, 160-161.) As passed 
by the Senate, the exclusion was limited to nonprofit 
corporations or associations operating hospitals, the 
conferees explaining that the other nonprofit organi¬ 
zations named in the House Bill were not excluded 
because of the Board's policy of considering that their 
activities affect commerce sufficiently to bring them 
within the scope of-the Act “only in exceptional cir¬ 
cumstances and in connection with purely commercial 
activities" (BL Conf. Rep. No. 510, on H. R. 3020,80th 
Cong., 1st Sess., p. 32; Legislative History of the Mcm- 
agement Helations Act, 1947 (Gov't Printing Office 
1948), Vol. 1, p. 536). 

At the time of the enactment of the 1947 amend¬ 
ments, the Board had not had occasion to pass on the 
question whether it should treat labor unions the same 
as other nonprofit, noncommercial employers when 
such unions are acting solely in their capacity as 
employers of workers who assist them in their normal 
collective bargaining functions. Neither had the 
Board any occasion to pass on whether it should assert 
jurisdiction over other types of nonprofit, noncom¬ 
mercial organizations not specifically described in the 
House Bill—such as the Philadelphia Orchestra Asso¬ 
ciation—over which the Board has subsequently de¬ 
clined to assert jurisdiction. It would seem, however, 
that the same general principles may reasonably be 
applied to all of them. Moreover, the Board could 
reasonably assun^ that Congress approved the general 
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poli<y reflected by the Board^s consistent refusal to 
assert jurisdiction over nonprofit enterprises except in 
connection with their ‘‘purely commercial activities/’ 
As it said in The Trustees of Columbia University, 97 
NliRB 424,427, whether or not the language used in the 
House Conference Eeport “provides a mandate, it 
certainly provides a guide.” 

Petitioner asserts (Bnef, pp. 21-25) that the dis¬ 
tinction drawn by the Board between the noncommer¬ 
cial and commercial activities of labor unions in effect 
nullifies that portion of Section 2 (2) which includes 
them within the definition of “employer” when “act¬ 
ing as an employer,” since it claims that unions rarely 
act directly as employers but carry on their commercial 
enterprises throng some form of corporate structure. 
Petitioner, of course, does not contend that unions 
never engage in commercial enterprises. For Board 
cases involving unions engaged in commercial busi¬ 
nesses, see Otter Trawlers Union, Local 53 ,100 NLRB 
1187 (deep sea fishing); Bausch d: Lomb Optical Co., 
108 NLBB 1555 (optical business); Cf. Intermediate 
Report on Guayama Bakers, 27 LBBM 1322, 1323, 
adopted by the Board”* (baking business). Indeed, 
counsel for petitioner himself reminded the Board in 

exceptions having been fQed, the Board did not issne a 
fcHinal decision and order and hence the case does not appear in 
the Board’s reports. 

various business publications have recently noted, al¬ 
though unions became more cautious about engaging in business 
as a result of serious losses during the depression of the 1980’s, 
their attitude has changed in the last few years and there has 
been an upturn in the number of business ventures on the part 
of unions. Business Week, Jan. 1, 1955, p. 56; NaiiorCs Busi¬ 
ness, July 1955, pp. 46, 48-io. 
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oral argument that Congress must ‘‘surely have known” 
of the “long history of labor organizations acting in a 
commercial capacity” (Transcript of oral argument be¬ 
fore the Board, p. 35). He stated, moreover, that most 
I)eople “would be surprised to know how labor organiza¬ 
tions [have] engage[d] in various kinds of commercial 
activities down throng the years” and referred the 
Board to Peterson's Americam, Labor Unions (N. Y. 
London, 1945) for a summary of the extensive commer¬ 
cial activities of various labor unions in the 1920's (ibid, 
at 35-37).” 

Moreover, the legislative history of the 1934 Wag¬ 
ner Bill discloses that Congress was advised that labor 
unions do directly employ workers in commercial 
enterprises. Thus, in opposing the blanket exclusion 
of labor unions in the bOl as introduced, Leslie Vick¬ 
ers, testifying on behalf of the American Transit 
Association before the Senate Labor Committee, re¬ 
minded the members that “the history of labor organ¬ 
izations becoming rich and powerful and entering 
into business is too recent to disregard * * *.” 
Hearings before the Committee on Education and 
Labor, United States Senate, 73rd Cong., 2d Sess., on 
S. 2926, Legislative History of NLBA, 1935, p. 720. 
Furthermore, he continued, because of the benefits ac¬ 
cruing to Tinions, if the bill were enacted as originally 
proposed, it was “entirely conceivable” that they would 
eventually “displace industrial organizations” and if 
and when that happened, they would be exempt from the * 
Act (ibid.). In similariy opposing the exemption. Dr. 
Gus W. Dyer, professor of economics, Vanderbilt Uni¬ 
versity, assured the Committee that, “Labor organiza- 


30 


tions may employ an unlimited number of workers to 
engage in all sorts of business activities” (ibid, at p. 
940). 

h In any event, it is not important that unions may 
generally conduct their business enterprises through 
some sort of corporate structure, for the Board has 
not hesitated to look beyond the corporate veil where 
necessary to correctly assess responsibility. In 
BatLsch Lorrib Optical Vo., 108 NLRB 1555, for 
example, the Board relieved the employer of his obli¬ 
gation to bargain with a union chosen by his employ¬ 
ees because that union had set up a corporation, sub¬ 
stantially all of whose shares were owned by the union 
members, to engage in a business in competition with 
the respondent employer. And in Guayama Bakers, 
27 LRRM 1322, the Trial Examiner dismissed an 
allegation that the employer had discriminatorily 
^discharged the union’s president because the union 
had established a rival baking business. Similarly, 
since Section 2 (2) of the Act defines the term “em¬ 
ployer” as including “any person acting as an agent 
of an employer,” the Board has consistently followed 
a policy of holding liable, as employers, individuals or 
organizations other than the direct employer where 
their relation to the latter is such that their conduct 
interfered with the rights guaranteed employees un¬ 
der the Act. Cf. Bethlehem Steel Corporation, 14 
NLRB 539, 611, enforced 120 F. 2d 641, 650 (C. A. 
D. C.), where the parent corporation and sole stock¬ 
holder of the direct employer were held liable as an 
■employer; N. L. B. B. v. Holtville Ice Storage Co., 
51 NLRB 596, 603, 614, enforced 148 F. 2d 168, 170 
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(C. A. 9), where a farmer’s association and its man¬ 
ager who acted in the interest of the direct employer 
were similarly held responsible; Blue Bidge Shirt' 
Manufacturing Co, and Fa/yette dt Lincoln County 
Chamber of Commerce, 70 NLBB 741, 742-743, en¬ 
forced without opposition, 177 F. 2d 202 (C. A. 6), 
where a Chamber of Commerce was held liable; Tay^ 
lor-ColquUt, 47 NLRB 225, 240-243, enforced 140 F. 
2d 92, 93 (C. A, 4), where the wife of the leading 
foreman of the company was held to be a Section 
2 (2) employer; Bussell Mfg. Co,, 82 NLBB 1081, 
1084-1085, where the Board made a similar finding 
as to police officers who assisted the direct employer, 
enforcement denied on evidentiary grounds, 187 F. 2d 
296, 297-298 (C. A. 5); Salant dh Scdant, 66 NLBB 
24, 38, 44, 45, where the Board made a similar finding 
as to a citizens’ committee, enforcement denied on 
grounds that their activities were protected by Sec¬ 
tion 8 (c) of the Act, as amended, 183 F. 2d 462, 
465 (C. A. 6). 

We have thus shown that the Board’s decision not 
to assert jurisdiction over a labor organization as an 
employer in relation to persons hired to assist it in 
performing its functions as a union does not mean 
that the Board is declining to assert jurisdiction 
over union employers as a class. Concededly, the 
Board has rarely had occasion to decide a case 
involving a union employer. The instant case is the 
first in the Board’s 20-year history in which it has 
been called upon to decide whether a union employer 
acting in a non-commercial capacity has engaged in 
unfair labor practices (J. 1787). And only once, in 
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the Airline Pilots case, supra, has the Board had 
occasion to decide a representation case involving a 
union employer acting in such a non-commercial 
capacity. Moreover, in only one case has the Board 
found that a union employer engaged in a commercial 
enterprise has violated the 8 (a) provisions of the 
Act {Otter Travelers Union, Local 5S, 100 NLBB 
1187), and in only a few cases such as Bausck S Lonib 
and Guayama Beikers, supra, have the commercial 
activities of union employers been a deciding factor 
in disposing of a proceeding before the Board or Trial 
Examiner. The fact that the Board will have occa¬ 
sion to assert jurisdiction over union employers even 
more rarely than in the past if it confines its assertion 
only to union employers engaged in commercial ven¬ 
tures has no bearing on whether the Board abused its 
discretion in declining jurisdiction in the, instant 
case.” Petitioner's argument in essence, we believe, 
is that the Board is imder a legislative mandate to 
assert jurisdiction over all employers who fall within 
the definition of employer and whose operations affect 
commerce. This position fails to recognize the well 
established principle that the Board has wide discre¬ 
tion in determining whether it will assert jurisdic¬ 
tion. 

In each instance the issue before the Board is 
whether the operations of these classes of employers 
have a pronounced impact upon the flow of interstate 
commerce. In determining that the noncommercial 

^^The Board in other cases has even declined to assert ju¬ 
risdiction over whole classes of employers—such as taxi drivers 
and hotels. Checker Cab Co,, 110 NLBB 683; Hotel Associa¬ 
tion of St. Lows, 92 KLRB 1388. 


operations of union employers, like the noncommer- 
dal operations of other nonprofit employers, do not 
have sneh a pronounced impact and that it would not 
effectuate the policies of the Act to assert jurisdiction, 
the Board, we submit, was acting weU within its 
permissible discretion. 

In arguing that the result reached by a majority 
of the Board was reenable, we do not, of course, 
mean to imply that the Board could not reasonably 
have applied some different standard than that ap¬ 
plied to nonprofit, noncommercial enterprises—^as, 
indeed, the prindpal opinion recognizes (J. 1791). 
Nor is it necessary to show that the Board could not 
reasonably have reached the result advocated by the 
dissenting Board members. It is enou^ that, as we 
believe we have demonstrated, the Board exercised a 
reasonable discretion in dismissing the c(»nplaints on 
jurisdictional grounds. 

COBCLUSIOH 

For the foregoing reasons it is respectfully sub¬ 
mitted that the petition for review herein should in 
aU respects be dismissed. 

Theophil C. Kammholz, 

General Counsel, 

David P. FnmuNQ, 

Associate General Counsel, 
Marcel Mallet-Pkevost, 

Assistant General Counsel, 
Fannie M. Botls, 

Bosanna a. Blare, 

Attorneys, 

National Labor Relations Board. 


January 1956. 


APPENDIX 


Eelevant provisions of the National Labor Belations 
Act, as amended, 61 Stat. 136, 29, U. S. C. Sec. 151 
et. seq,, not set forth in petitioner’s brief: 

« « * « * 

Sec. 10. (a) The Board is empowered, as 
hereinafter provided, to prevent any person 
from engaging in any unfair labor practice 
I (listed in section 8) affecting commerce * * * 

* • * « • 

(f) Any person aggrieved by a final order 
of the Board granting or denying in whole or 
in part the relief sought may obtain review of 
such order * * * in the TJnited States Ck>urt of 
Appeals for the District of Columbia, by filing 
1 in such court a written petition praying that 
the order of the Board be modified or set 
aside * * *. 

( 34 ) 
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MUD SIAIES COURT OF APPEALS 

Fob the District op Columbia Circuit 


Oppice Employes International Union, 
Local No. 11 
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V. 

National Labor Belations Board 

Respondent J 


No. 12L896 


PETITION TO SET ASIDE AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


REPLY BRIEF FOR PETITIONER 


I 

The Board brief has not been responsive to the conten¬ 
tions raised by petitioner. 

The major point made in the Board’s brief is that it 
has broad discretion to decide whether or not it will assert 
jurisdiction. As a general principle, most of us recognize 
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by now that it has been established that the Board does 
have some discretion to decide whether or not it will assert 
jurisdiction. But whether the Board had the authority to 
exercise discretion in this case or whether any discretion 
it exercised was arbitrary has hardly been touched upon. 

Petitioner argued in its brief that Congress, by the statu¬ 
tory language it adopted and the legislative history it 
provided on that language, removed the union employer 
from the area of discretion which the Board might call 
into play to determine what would effectuate the policies 
of the Act. It was argued that here, as in no other instance 
of a particular kind of employer. Congress had given us a 
directive, and there was no discretion to further consider the 
problem. The Board did not deal with this contention at 
all, but argued that in its exercise of discretion, it had been 
reasonable. 

Embraced within the argument above is the further ques¬ 
tion, where the exercise of a discretion is demonstrably con¬ 
trary to the will of Congress, is such exercise of discretion 
not arbitrary and wrongful? The Board does not attempt 
to show that the exercise of such discretion is not demon¬ 
strably contrary to the will of Congress, for it cannot make 
such a showing. It has attempted to deal with this trouble¬ 
some question by the simple technique of avoiding it. 

Even on the ground the Board chooses to fight, its argu¬ 
ment is thin and xmconvincing. To support its position of 
a reasonable exercise of discretion, the Board’s argument 
merely restates the NLBB opinion that since the union 
employers are both nonprofit and noncommercial they 
should be placed in the same jurisdictional category with 
other nonprofit, noncommercial employers. The Board’s 
brief says only: ‘*It would seem, however, that the same 
general principles may reasonably be applied to all of 
them,” Respondent’s brief, p. 27. Why? 

Petitioner argued that the nonprofit, noncommercial em¬ 
ployer has been exempted from coverage of the Act because 
of iJie religious, charitable, scientific and educational aspects 
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of ids operation. Labor nnions, as the Board opinion set 
forth, are a far different kind of an institution Therefore, 
when one tests the inclusion of a far different kind of insti¬ 
tution among a category hitherto reserved for religious, 
charitable, scientific and educational institutions, particu¬ 
larly when there is a Congressional directive pointing to 
that different kind of institution (labor union), does this 
not reek with arbitrariness? The Board has not even 
attempted to discuss this question. 

n 

The contention made in the Board brief that unions do 
engage in commercial businesses misses the point widely. 
Petitioner still does not know of a single instance where 
unions have employees in a commercial capacity. The 
Board, with petitioner’s brief and argument fully before 
it, has failed to supply even one example of such a situa¬ 
tion. 

The Board has attempted to cite instances in its brief 
where unions engage in commercial businesses. The argu¬ 
ment of engagement in commercial business is meaningless 
and off the point. The statute deals in terms of “employ¬ 
ers” and “employees.” Sec. 7 of the Act reads, “Em¬ 
ployees shall have the right ...” and Sec. 8 (a) reads: 
“It shall be an unfair labor practice for an employer—” 
Thus, when we are dealing with a situation that calls for 
an application of employer-employee relationships, we must 
inquire whether unions actually do have employees who 
engage in commercial production. And the answer is still 
none that we know of. And none that the Board knows of, 
since none has been presented. 

The Board cited in its brief the case of Otter Trawlers 
Union, Local 53 ,100 NLRB 1187, as an example of a union 
engaging in the deep sea fishing business. But a reading of 
that case does not show that the union was either engaged 
in a business as a union or that it had employees working 




4 


on its payroll in a commercial enterprise. Owners or cap¬ 
tains of vessels, who were personally engaged in business, 
belonged to the union, which also represented crewmen. 
The union was found to be an agent of an employer (any 
owner or captain who belonged to the union) and there¬ 
fore subject to liabilities under the Act under the statu¬ 
tory definition of employer. But because a union might be 
found to be an employer because it acted as an employer’s 
agent does not put the union itself in a commercial busi¬ 
ness. And no matter what status one ascribes to that union,^ 
the simple fact is that it had no employees engaged in a 
commercial activity. 

The Board has further pointed to the matter of Guayama 
Bakers, 27 LRRM 1322, which reached the NLRB as an 
Intermediate Report, as another instance of a union engag¬ 
ing in a commercial business. But again there was no 
employer-employee relationship. The union involved 
formed a baking business in Puerto Rico as a cooperative 
enterprise. Pertinent portions of the Trial Examiner’s 
Report at 27 LRRM 1322, 1323 reveal: 

“The basic policy of the Act is to promote ‘collective 
bargaining and other mutual aid and protection.’ The 
self employment of workers by means of the cooperative 
entity whereby the workers are self employers, receiv¬ 
ing both wages and accrued profits, is the direct opposite 
of collective bargaining. The cooperative eliminates 
entirely the employer-employee relationship. In the 
cooperative everyone is in business for himself. Surely 
an act designed to promote collective bargaining within 
the employer-employee relationship can not be applied 
to cooperatives who do not possess the relationship of 
employer-employee and who operate on principles dia- 
metrioally opposite to the principles of collective 
bargaining.” 

^ The Trial Examiner’s Report, at 100 NLRB 1197 said: “Its 
structure, finances, and so-called collective baitraininj: agreements 
stamp it as a joint employer-union venture indistinguishable from 
hundreds of employee-representation plans which were uniformly 
held unlawful in the early days of the Wagner Act.” 
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Other instances cited by the Board again go back to the 
corporate stmctnre pointed out in Petitioner’s brief. 
Though a union may own stock in a commercial business, 
and though its members may control all the stock interests 
of a commercial enterprise, the salient fact remains that 
the union itself does not have employees of its own who 
are doing commercial work. 

The Board attempts to by-pass this argument’ at page 30 
of its brief where it said: “In any event, it is not important 
that unions may generally conduct their business enter¬ 
prises through some sort of corporate structure, for the 
Board has not hesitated to look beyond the corporate veil 
where necessary to correctly assess responsibility.” Con- 
cededly the Board has pierced the corporate veil in par¬ 
ticular instances where necessary to reach an equitable 
result, Cf, Bausch & Lomb Optical Co,, 108 NLBB 1555, 
and it ought to continue doing so in necessary situations. 
But where one deals with a statutory problem involving 
employer-employee relationships, to pierce the corporate 
veil and hold tiiat corporation employees are in reality 
employees of the stockholders makes a mockery of legal 
doctrine. We cannot believe that the Board would seriously 
contend for such a position. 

Apparently the Board brief recognizes that if the Board’s 
decision did in fact exclude all union employers from the 
coverage of the Act that such action is arbitrary and wrong¬ 
ful. The Board ought now recognize that this is precisely 
the result. 

Even according the Board’s tenuous argument some 
» validity, it still fails to come to grips with what is arbi¬ 
trary. If it be conceded, as apparently the Board recog¬ 
nizes, that for every hundred instances where a union acts 
as an employer with regard to its employees engaged in 
trade union functions, there could be found only one 
instance where the union was engaged in a commercial 
business (on whatever theory, for we still cannot accept 
any discussion of a contention that a union has employees 
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engaged in commercial functions), then a Board decision 
that excludes the hundred occasions from the coverage of 
the Act and applies only to the one somehow has a faint 
aura of arbitrariness about it. It would take a powerful 
showing to overcome such a presumption. The Board has 
made no showing at aU. 

Wherefore, for the reasons heretofore presented, the 
Board ^s order ought to be set aside and the matter remanded 
for further proceedings pursuant to a proper exercise of 
jurisdiction. 


Joseph E. FnnET 
1700 K St., N.W. 
Washington, D.. C. 

Attorney for Petitioner 


January, 1956. 
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For thb District of Columbia Circuit 


Office Employes International Union, 
Local No. 11, 

Petitioner, 


National Labor Relations Board, 

Respondent 


No. 12.896 


PETITION TO SET ASIDE AN OBDEB OF 
THE NATIONAL LABOB BELATIONS BOABD 


BBIEF OF AMICI CUBIAE 


PBELIMINABY STATEMENT 

The charges involved in this proceeding were directed 
at Warehousemen’s Local Union No. 206; Teamster 
Building Association; Grocery, Meat, Motorcycle and 
Miscellaneous Drivers Local No. 223; Joint Council of 
Drivers No. 37; International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America; and 
John J. Sweeney, Agent of the International. They will 
be referred to herein as the “Teamster Group”. The 
National Labor Relations Board dismissed the com^ 
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plaints issued against those parties. Office Workers 
Union, Local No. 11, herein called Petitioner, the charg¬ 
ing party, petitioned the Court to review the order of 
the Board. The Teamster Group sought leave to inter¬ 
vene. Permission so to do was denied. In denying the 
petition to intervene the Court indicated we might 
appear as amid curiae. With the permission of the Court, 
we submit this brief in that capacity. 

We find ourselves in a position akin to that of 
Counsel in Universal Oil Products Co. v. Root Refining 
Co., 328 U.S. 575. The Supreme Court, speaking of 
Counsel for an interested party who appeared as Amid, 
said: 

“The dilemna of the attorneys who initiated 
these proceedings to set aside a fraudxilent judgment 
but could not speak for any client prepared to come 
before the court as a party in interest, was resolved 
by a suggestion from the presiding judge of the 
Circuit Court of Appeals. The suggestion was that 
the court would accept the services of these attor¬ 
neys as amid curiae. Accordingly, they offered 
themselves in that role. Upon their acceptance as 
such by the court they asked for the appointment 
of a master to investigate the Root appeal. While 
they thus proceeded as amid they stated quite 
candidly that they were also concerned with the 
interests of their clients, the oil companies in pend¬ 
ing litigation. As a matter of law, however, their 
status was only that of amid, for their clients did 
not subject themselves to the court’s jurisdiction. 
The relation of these lawyers to the court, after 
it recognized them as amid, remained throughout 
only that of amid.” 

We also, as attorneys, are interested in the outcome 
of this case. We will depart from the characteristic ap- 
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I>ioach of Amid and present our views as Counsel, 
admittedly interested in upholding the dedsion and 
order of the National Labor Relations Board, review 
of which is asked by Petitioner. 

We now turn to the issues. 


THE ISSUES INVOLVED 

Petitioner challenges the decision and order of the 
Board dismissing the charges brought against Teamster 
Locals, the International, the Building Assodatibn and 
Wm. Earhart, Administrator of the Welfar Fund. Neith¬ 
er Petitioner nor Respondent has devoted his attention 
to Earhart, Administrator. We do not represent him and 
will not again refer to him. 

We do not accept the analysis of this case by dther 
Petitioner or the Board. Both have ignored the com¬ 
plaints issued against the Teamster Group. Both have 
neglected the fundamental issues. For a proper under¬ 
standing of the case, the charges against the Teamster 
Group must be examined and kept in mind at all times. 

Local 206 is charged with discriminatorily discharging 
its own employe and interfering with the rights of em¬ 
ployes of the Security Office, an employing entity en¬ 
tirely apart from Local 206. 

The International is charged with interfering wi^ 
rights of employes of various employing units. The inter¬ 
national is not charged with interference with its own 
emjdoyes. 


John J. Sweeney, as agent of the International, is not 
charged with interfering with employes of the Inter¬ 
national, but with employes of other employer units. 

All of the charges against the Teamster Group are 
brought under Section 8(a) of the Act which is con¬ 
cerned only with actions of Employers interfering with 
their own employes. Section 8(a) does not authorize a 
diarge against a labor organization on account of its 
activities directed at persons who are employed by 
others. In the matteT of McGoldrick LtimbeT Co., et al., 
19 N.L.R.B. 887, 5 L.R.R.M. 553. 

The distinction between charges against Unions un¬ 
der Sections 8(a) and 8(b) must be kept in mind. The 
International is charged under Section 8(a) (the em¬ 
ployer section) with interfering with rights of employes 
of other employers. There is no allegazion that the Inter¬ 
national interfered with the rights of its own employes. 
.The complaint against the International should be dis¬ 
missed. 

The action of the General Counsel, mingling the 
charges against the Teamster Group as employers imder 
Section 8(a), and as labor organizations, even though 
the individual units of the Teamster Group, in fact, 
were not employers in most respects, has served only to 
(Confuse the issues. 

With these distinctions in mind, the precise issues 
may be'considered. 

The questions to be answered are: 

1. Did the Board have jurisdiction over the Team¬ 
ster group? 
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2. Assuming the Board had jurisdiction, did die 
Board have the power to dismiss the complaints? 

3. Must the Board exercise more rigid jurisdiction 
over the Labor Organizalions dian over commer¬ 
cial or profit making employers? 

JURISDICTIONAL FACTS 

Local 206 in the year ended Jtme 30, 1954, remitted 
$46,786 to the International. 

loca/ 223 during the same period, remitted $7,258 
to the IntemationaL 

Joint Council No. 37 received $8,609 fiom Locals in 
the State of Washington during that year. 

Teamster Building Association did not receive moneys 
from points out of Oregon, nor did it send mone3rs out 
of the State of Oregon. It houses Teamsters Locals. Its 
only possible connection with interstate commerce is a 
vicarious one through its tenants. 

The International has chartered 872 Locals through¬ 
out the United States. In the year ended December 31, 
1953, it had a revenue of $6,587,327 of which $5,755,232 
was made up of per cajuta taxes, and $626,425 was a 
jiortion of initiation fees. There is no evidence oi the 
source from which the funds, in addition to per capita 
taxes and initiation fees, came. 

While the complaints against the Teamster group 
charged that , the Locals had bargaining contracts wifii 
employers engaged in interstate commerce, there is not 
one word of evidence to substantiate that allegation. 
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• The few lines above constitute the entire record 
upon which a finding of jurisdiction of the Board, if 
jurisdiction there be, must be based. 

COMMERCE^ THE ACT, AND THE TEAMSTER GROUP 

While neither the Petitioner nor the Board has 
asknowledged it, the fact still remains that the validity 
of the Labor-Management Act is founded upon the Com¬ 
merce clause. Equally patent is the conclusion that the 
Board has jurisdiction only over employers engaged in 
interstate commerce, or those whose activities affect the 
flow of interstate commerce. These fundamental concepts 
have been ignored by Petitioner and Counsel for the 
Board- 

The Act, Section 2 (6), defines commerce as follows: 

“The term ‘commerce’ means trade, traffic, com¬ 
merce transportation, or communication among the 
several States, or between the District of Columbia 
or any Territory of the United States and any State 
or other Territory, or between any foreign coimtry 
and any State, Territory, or the District of Colum¬ 
bia, or within the District of Columbia, or any Ter¬ 
ritory, or between points in the same State but 
through any other State or any Territory or the 
District of Columbia or any foreign country.” 

Affecting commerce is defined: 

“(7) The term ‘affecting commerce’ means in 
commerce, or burdening or obstructing commerce or 
' the free flow of commerce, or having led or tending 
to lead to a labor dispute burdening or obstructing 
commerce or the free flow of commerce.” 

Labor organization is defined in Section 2, (5): 

- “The term ‘labor organization’ means any or¬ 
ganization of any kind, or any agency or employe 
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representation committee' or plan, in whidi em¬ 
ployees participate and which exists for the purpose, 
in whole or in part, of dealing with employers con¬ 
cerning grievances, labor disputes, wages, rates of 
pay, hours of employment, or conditions of work.” 

Congress prefaced ^e Labor Management Act with 
a statement of “Findings and Policies”. 

The statement as to Labor Organizations is: 

“Experience has further demonstrated that cer¬ 
tain practices by some labor organizations, their 
officers, and members have the intent or the neces¬ 
sary effect of burdening or obstructing commerce 
by preventing the free flow of goods in such com¬ 
merce through strikes and other forms of industrial 
unrest or through concerted activities which impair 
the interest of the public in the free flow of such 
commerce. The elimination of such practices is a 
necessary condition to the assurance of the rights 
herein guar^teed. 

“It is hereby declared to be the policy of the 
United States to eliminate the causes of certain sub¬ 
stantial obstructions to the free flow of commerce 
and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the prac¬ 
tice and procedure of collective bargaining and by 
protecting the exercise by workers of full freedom 
of association, self-organization, and designation of 
representatives of their own choosing, for the pur¬ 
pose of negotiating the terms and conditions of 
their employment or other mutual aid or pro¬ 
tection.” 

The term “Employer”, so far as here pertinent, is 
defined to include “any person acting as agent of an 
employer . . . but shall not incliide ... any labor organi¬ 
zation (other than when acting as an employer), or any- 


one acting in the capacity of officer or agent of such 
labor organization (Section 2(2) )”. 

Again bear in mind that all of the chaiges against 
the Teamster Group are brought under Section 8(a) of 
the Act Those charges relate only to the activities of 
the Teamster Group as employers. The definition of 
employer (Section 2>(2) ) coupled with the nature of the 
charges, exclude all activities of the Teamster Group as 
labor organizations, which admittedly they are. 

Considering the distinction drawn by Congress be¬ 
tween the activities of a labor organization, as such, and 
activities of a labor organization as an employer, we 
conclude: 

The complaint against the International and John 
J. Sweeney did not state valid charges against them. 
The complaint is levelled at their activities as a labor 
orgamzation and its agent with employes of others. 
There is no charge, there is no evidence that they inter¬ 
fered with their own employes. 

Apart from these considerations it is admitted that 
the International had revenue of $6,587,327 for the year 
ended December 31, 1953. Of that sum $6,381,675 was 
received as per capita taxes and part of initiation fees. 
Only $205,670 was derived from other sources. 

Warehousemens Local 206 remitted $46,786 to the 
International. Local 223 sent $7,258 to the International. 
Joint Council #37 received $8,609 from points outside 
of the State of Oregon. Teamster Building Association 
had no affect upon commerce. It is sought to hold it 
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through the fact that its tenants and stodcholders are 
labor organizations. 

The only evidence that any of the Teamster group 
is in commerce or its activities affect commerce is the 
financial data detailed above. There is no evidence that 
any of the money sent out of Oregon or received in 
Oregon from points outside of that state was money 
derived from a source or activity other than one char¬ 
acteristic of a labor organization. From the record the 
condiision is inescapable that all of the activities relating 
to commerce (transmission and receipt of funds) were 
undertaken by the Teamster group as labor organiza¬ 
tions and not **when acting as an employer^. 

It is impossible to conceive that Congress would 
have excluded labor organizations from the definition 
of employer and at the same time permit the scope of 
those excluded activities to be considered to support a 
finding of jurisdiction over those excluded organizations. 

We submit; 

1. Neither the International nor Sweeney was 
charged with interfering with employees of the 
International. The complaint was properly dis¬ 
missed. 

2. The charges against various members of the Team¬ 
ster Group, as employers, that they interfered 
with the employes of others should be dismissed. 

3. There is no evidence that the International or any 
member of the Teamster Group, acting as an em- 
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ployer, engaged in commerce or • ^fected com¬ 
merce. 


DISCRETIONAHY lUBISDICTION OF THE BOAHD 

We cannot determine from studying the briefs of 
Petitioner whether it challenges or accepts the power 
of the Board to refuse to take affirmative action in 
those instances in which the Board concludes that the 
exercise of its remedial powers would not further the 
purposes of the Act. 

This power to refuse to act affirmatively, although 
jurisdiction is established, we call “Discretionary Juris¬ 
diction”. Not being sure of the position of Petitioner, 
we will establish that “Discretionary Jurisdiction” is 
vested in the Board. We commend to the Court the 
Article by Helen F. Humphrey, The Changing Jurisdic- 
tional Standards of the Natiorial Labor Relations Board; 
XV The Federal Bar JoxirnM, p. 30. We cite a few ex¬ 
cerpts from that article. Said the author (p. 33): 

“Despite the almost unlimited jurisdiction con¬ 
ferred upon it by Congress, the Board very soon 
began to abstain from asserting jurisdiction in cer¬ 
tain situations. Thus, it dismissed a fuel and ice 
company and a taxi company case “without preju¬ 
dice.” Although these dismissals were placed on the 
evidentiary basis that the facts were “not sufficient¬ 
ly developed in the record to afford a basis for 
finding that the operations of the respondent affect 
commerce, within' the meaning of the Act,” the 
Board did not remand the cases, as became its wont 
in subsequent years where the record was inade¬ 
quately developed. The dismissals thus foreshad¬ 
owed its later disinclination to assert juris<iiction in 
industries it regarded as substantially local in char¬ 
acter.” 
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She continued'(p. 34): 

**At this period the Board dismissed on jurisdic¬ 
tional grounds only in circumstances where it found 
that an employer’s operations did not affect com¬ 
merce substantially or that the record was inade¬ 
quate.” 

Tracing the history of the decisions of the Board, she 
adds (p. 35): 

**Since the Board’s failure to assert jurisdiction 
was, for the most part displayed in administrative 
dismissals which were not ordinarily subject to re¬ 
view, its policy in this regard did not appear in 
litigated or reported cases. However, by 1946 the 
Board was refusing, in reported cases, to assert jur¬ 
isdiction oyer certain enterprises, not because of the 
failure of the record to show that they substantially 
affected interstate commerce, but because the effect 
of such operations on commerce was so insubstantial 
that the assertion of jurisdiction “would not effectu¬ 
ate the policies of the Act” 

Consideration should be given to Haleston Dtu^ 
Stores, Inc. v. National Labor Relations Board, 190 F. 
(2d) 1022 (CA- 9), Cert denied, 342 U.S. 815. The Court 
stated: 

“The point in controvert is whether the Board, 
notwithstanding the ■ existence of jurisdiction, has 
discretionary authority to dismiss unfair labor prac¬ 
tice complaints on policy groimds.” 

The Court continued: 

“By the express language of Section 10 (a) the 
Board was and still is empowerd (not directed) to 
prevent persons from engaging in unfair Ihbor 
practices affwrting commerce. Its discretionary au¬ 
thority in respect oi its assertion of jurisdiction was 
never/ so iar as we are informed, questioned- under 
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, the act as H existed prior to 1947. In NLRB v. I & 
M Electric Co., 318 U.S. 9, 18 19 (11 LRR Man. 
763), the Court noted that *the Boa^ has wide dis¬ 
cretion in the issue of complaints. * * * It is not 
required by the statute to move on every charge; 
it is merely enabled to do so." Consult also Amal- 
I gamated Workers v. Consolidated Edison Co., 309 
U.S. 261, 265 (6 LRR Man. 669). The Board itself, 
without judid^ challenge, acted on the assumption 
i that it could, for reasons of policy or for budgetary 
or other reasons, decline to issue an unfair labor 
practice complaint, or to dismiss a complaint after 
issuance without determining the existence of an 
unfair practice, if in its reasoned judgment the 
policies of the act would be best served by that 
! course. Of this assumption and practice one cannot 
doubt that Congress was fully cognizant” (Em¬ 
phasis added). 

* * * 

“Section 10 of the original act (embracing six 
subdivisions, (a) to (f), dealt with the procedure 
for the prevention of unfair labor practices. So far 
as pertinent to the present inquiry its language was 
left undisturbed by the 1947 legislation. Nothing 
was added to the section suggestive of an intent on 
die part of Congress to circumscribe or curtail the 
Board’s authority in respect of the prevention of 
such practices, or to render less flexible the unfair 
labor practice provisions of the original act” 

♦ « « 

**There is amply no evidence of a congressional 
purpose to take from the Board the power of dis¬ 
missal on grounds having to do with effectuation 
of the policy of the Act” (Emphasis added). 

I The same rule applies to labor organizations. In 
V. Denver Building Trades Council, 341 U.S. 
675, 684, involving secondary boycott charges against 
unions, the Supreme Court, speaking through Mr. Jus¬ 
tice Burton, said: 
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*‘Even when the effect of acdvites on interstate 
commerce is sufficient to enable the Board to take 
jurisdiction of a complaint, the Board sometimes 
properly declines to do so, stating that the policies 
of the Act would not be effectuated by its assertion 
of jurisdiction in that case.” 

We conclude that Congress, within limits imposed 
by the Constitution, delegated power to the Board to 
order action, when in its opinion such action would fur¬ 
ther the purposes of Congress. If administrative agencies, 
such as the National Labor Relations Board, be de¬ 
prived of discretionary judgment, the function of all 
administrative agencies would be destroyed. They would 
become inutil. If these Boards be deprived of reason, of 
discretion, there is no justification for their existence. 
Deprived of judgment, the Boards would apply mechani¬ 
cally formulae written by Congress. They would be 
robots. As such there would be no reason for their ex¬ 
istence. But these administrative Boards serve a purpose. 
To carry out the mandates of Congress, the Boards must 
exercise discretion. 

We submit that it is firmly established that the 
Board, having jurisdiction, may refuse to order affirma¬ 
tive action to be taken by an employer, where such an 
order, in the opinion of the Board, would not further 
any purpose specified by Congress as an end to be 
attained. 

In the instant case, a majority of the Board con¬ 
cluded: “it will not effectuate the policies of the Act 
to assert jursidiction in this proceeding (Decision and 
Order p. 12)”. The majority differed among them- 
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sdves as tx>'tlie reasons for their conclusion,'bxit there 
was no difference among them as to the 6nal disposition 
to be made of the complaints. Messrs. Farmer and Peter¬ 
son attempted to apply the jurisdictional standards ap¬ 
plicable to employers engaged in commercial enterprises. 
Th^ concluded that these did not apply. They then ap- 
, plied the criteria applicable to non-profit employers. 
iThe test—^that jurisdiction would be asserted over such 
ncm-profit organizations “only in exceptional circum¬ 
stances and in connection with purely commercial ac¬ 
tivities . . .” dictated that jurisdiction be not asserted. 
The Board concluded that no standards had been fixed 
for labor organization employers; none was suggested 
by the General Coimsel. The complaints were dismissed. 
We treat this point in more detail infra, p. 18. 

rf. 

. Mr. Murdodr offered different reasons, equally con¬ 
vincing. The essence of his opinion is in his statement: 
“Congress did not intend ... to regulate relations be¬ 
tween unions and such employes as they utilize in their 
normal collective bargaining”. 

Consideration of the purposes of Congress in enact¬ 
ing the Acts demonstrates the soundness of his position. 
TClie predominate purpose of the Act was to further and 
protect the practice of collective bargaining to eliminate 
obstructions to commerce. The Labor Management Act 
found a further danger to coxnmerce—^more limited in 
scope—in “certain practices” by “some” labor organiza¬ 
tions. The primary objective, however, was not diluted 
by the Labor Management Act 


I 


13 


Mr. Miirdock recognized that the conclusion of Con¬ 
gress that ehFective labor organizations were essential to 
the preservation and promotion of collective bargaining; 
that an activity of a labor union which would impair 
the ability of another labor organization to function was 
inimical to the fundamental purpose of Congress. Labor 
organizations, to function as bargaining agents, must 
utilize the services of their employes. To subject labor 
oi^anizations, in their relations to their employes used 
in collective bar^mrun^, to the regulations of the Labor 
Management Act would impair substantially the ability 
of labor organizations to function. Such regulations 
would frustrate the majorpurpose of congress. He 
hewed to the line. 

Study the situation of two competing labor organiza¬ 
tions engaged in representing employes in the same 
field. Let us assume those rival organizations m the 
Teamsters and the Office Workers—as in the instant 
case. Assume further that the Office Workers attempt 
to organize and represent the employes of the Teamsters. 
How could the Teamsters under these circumstances act 
effectively as a bargaining agent for employes of a dairy 
which the Office Workers are trying to organize? The 
employes of the Teamsters, in whom responsibility for 
successful collective bargaining is placed, would owe 
allegiance to a rival organization. Must the ability of 
the labor organization—^the Teamsters—to satisfy the 
responsibility placed upon it by the Act depend upon 
the decision or whim of a rival organization as to wheth¬ 
er it would call a strike of the employes of the Team¬ 
sters? 


I 
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Weighing these factors, Mr. Murdock concluded that 
the predominant purpose of the Act would be threatened 
if labor organizations, with respect to their bargaining 
employes,, were controlled by the Act He decided that 
the predominant purpose to further and foster collective 
bargaining must be protected. He decided that labor 
organizations to fulfill their obligations must be free of 
minor competitive strifes, inter sese. He concluded that 
in this position, the labor organization was not acting 
as an employer. He agre^ that the complaints should 
be dismissed. 

Petitioner in its Brief insists that the Board has no 
discretionary jurisdiction over labor unions; that “The 
Board does not attempt to show that the exercise of 
such discretion is not demonstrably contrary to the will 
of Congress, for it cannot make such a showing (R. Br. 
P 2).” 

Petitioner is in error. If only one fact be certain, 
that fact is that the Wagner Act was directed at the 
regulation of employers in their relations to their em¬ 
ployes. Labor organizations were not touched, except 
in the unusual case where the labor organization acted 
as employer. The language of the present law (Sec. 2-2) 
in this respect is the same as that in the basic Act 

The jurisdiction of the Board over employers— 
whether commercial ones or labor organizations—has 
remained constant from the passage of the Wagner Act 
to this date. 

Petitioner, albeit grudgingly, concedes that discre¬ 
tionary jurisdiction does exist over commercial cm- 
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ployers. Since the jurisdiction of die Board over CQm> 
merdal employers is the same as that over labor or¬ 
ganization employers, the concession of discretionary 
jurisdiction carries over to labor organization employers. 

The Act itself and subsequent congressional action 
clearly establish this point. The multi-purpose functions 
of labor organizations were known to Congress. Labor 
organizations employed persons, they represented others 
as bargaining agents; and, in some instances, engaged in 
commercial enterprises. If Congress had intended that 
labor organizations, in all their aspects, should be treated 
as other employers, the general exclusion of these organ¬ 
izations would not have been made in Section 2(2). But 
Congress honored the distinction. It first excluded labor 
organizations as such, and then it carved a narrow 
strip from this broad exclusion—^leaving only a small 
field for regulation. It regulated labor organizations 
only “when acting as employer(s)”. 

Congress consistently has recognized that labor or- 
ganizations shovild be given special treatment. Congress¬ 
ional action with respect to jurisdictional disputes will 
serve as a prime example. 

The Appropriation Act for 1944 through 1948, with 
one exception, restricted the use of funds in certain 
jurisdictional dispute cases. 2 C.C.H. Labor Law Re- 
ports, Sec. 5550.50. Senator Taft, addressing himself to 
the appropriation for the year ended 1944, said (12 
L.R.RM. 2231): 

“Mr. Taft: ♦ ♦ ♦ I believe that for this year at least 
and this is good for only a year—we might well 
adopt the principle of stabilization of union control 


*' in the plants where particular unions are now in 
control. I do not believe any policy would con¬ 
tribute as strongly toward the prevention of strikes 
—and the most liberal source of strikes is inter- 
union disputes—as would the adoption of this kind 
of an amendment (Cong. Record, Jtily 2, 1943, 
page 7108).” 

This limitation upon the use of fimds in jurisdictional 
disputes stopped in 1948. Congress, however, continued 
its recognition that this type of dispute was apart from 
others. It allowed the parties in such a case to settle 
the dispute among themselves without Board action or 
approval. Section 10 (k). 

The policy of the Board with reference to these dis¬ 
putes was early established and is well known. In The 
New Labor Law published by the Bureau of National 
Affairs (1947) the editors said (p. 65): 

“These jurisdictional disputes over work tasks 
have been a continuing headache to the Board 
under existing law, and the Board has quietly 
adopted the practice of asking the head of the inter¬ 
national union involved whether he intends to settle 
the dispute. If no answer is received within a rea¬ 
sonable time, the Board at present proceeds to 
order an election (Moimtain States Power Co., 15 
LRR Man. 29). These elections, however, often 
have failed to settle the matter so far as jurisdic¬ 
tional strikes are concerned.” 

« )|( ]|c « 

Petitioner actually bottoms its case upon the state¬ 
ment of Messrs. Farmer and Peterson that no jurisdic¬ 
tional standard has been established for labor organiza¬ 
tions; that “In presenting this case for Board determina¬ 
tion the General Counsel failed to suggest any such 
standard”. 


Counsel for Petitioner intimated that this statement 
is a confession by the Board of its inabiKty, properly, 
to decide this case. Counsel for Petitioner once more 
chooses to ignore the facts. Counsel knows that the 
Labor Management Act—Section 3(d)—^places upon the 
General Counsel the sole responsibility to determine 
whether there are reasonable groxmds to conclude that 
an unfair practice has been committed; that such unfair 
practice affects commerce; and that action should be 
taken to remedy that unfair practice to accomplish the 
purposes of the Act. Counsel knows that when a com¬ 
plaint is issued the General Counsel has concluded that 
there are reasonable grounds to believe that: 

1. An unfair labor practice has been committed; 

2. That the unfair practice interferes with or affects 
commerce; 

3. That the purposes of the Act would be effectu¬ 
ated by action of the Board curing the practice. 

In other words, neither the General Counsel nor his 
Coimsel is an interloper. Each has a responsibility. That 
responsibility was recognized by the Board. The Board 
afforded Counsel for the General Coxmsel an opportunity 
to explain, or to justify, his action in issuing the com¬ 
plaints. 

The Board, acknowledging that it had no tests to 
substantiate the assertion of jurisdiction over the Team¬ 
ster Group, turned to the one who first asserted that 
jurisdiction—^the General Counsel—-or Counsel for the 
General Counsel. After exhausting its own criteria, the 
Board asked Counsel for the General Counsel, the one 




responsible for the issuance of the complaint: Can you 
suggest a basis to assert jurisdiction? Certainly after 
many months of deliberation, many days devoted to 
the trial of the charges, briefs supporting the chaiges. 
Counsel for the General Cdimsel should have a ready 
answer to the question asked by the Board. Certainly 
,the Teamster Group, subjected to the harassment and 
expense of defending themselves, were entitled to expect 
a firm and positive answer. Yet the General Coxmsel 
who fathered this proceeding had none. The Board 
agreed with Counsel for the General Coimsel. Quite 
properly the complaints, initiated by the General Coun¬ 
sel, forsaken by the General Counsel, foimd to be un- 
supportable by the Board, were dismissed. 

Search as we may, we find no more expressive char¬ 
acterization than that of Horace, De arte poetica: 

“The mountain is in labor and brings forth a ridicu¬ 
lous mouse.” 

The Decision and Order of the Board should be 
affirmed. 

Resijectfully submitted, 

Samuel B. Bassett 
Wesley A. Franklin 
Clifford D. O’Brien 
Richard Frank 








